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Four Times Square

New York, New York 10036-6522
(212) 735-3000
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If the only securities being registered on this Form are being offered pursuant to dividend or interest reinvestment
plans, please check the following box.  o
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If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to
Rule 415 under the Securities Act of 1933, other than securities offered only in connection with dividend or interest
reinvestment plans, check the following box.  þ

If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act,
please check the following box and list the Securities Act registration statement number of the earlier effective
registration statement for the same offering.  o

If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following
box and list the Securities Act registration statement number of the earlier effective registration statement for the same
offering.  o _ _

If this Form is a registration statement pursuant to General Instruction I.D. or a post-effective amendment thereto that
shall become effective upon filing with the Commission pursuant to Rule 462(e) under the Securities Act, check the
following box.  o

If this Form is a post-effective amendment to a registration statement filed pursuant to General Instruction I.D. filed to
register additional securities or additional classes of securities pursuant to Rule 413(b) under the Securities Act, check
the following box.  o

CALCULATION OF REGISTRATION FEE

Proposed Maximum Proposed Maximum Proposed Maximum Amount of
Title of Each Class of Amount Offering Aggregate Registration

Securities to be Registered to be Registered(1) Price per Unit(1) Offering Price(1) Fee
Debt Securities(2)(6)
Preferred Stock(3)(6)
Depositary Shares(4)(6)
Warrants(5)
Common Stock, par value
$0.01 per share(6) $500,000,000 100% $500,000,000 $15,350

(1) Estimated solely for the purpose of calculating the registration fee under the Securities Act of 1933, as amended.

(2) There is being registered hereunder an indeterminate principal amount of Debt Securities as may be sold from
time to time. Includes Debt Securities which may be purchased by underwriters to cover over-allotments, if any.

(3) There is being registered hereunder an indeterminate number of shares of Preferred Stock of Arbor Realty Trust,
Inc. as from time to time may be issued at indeterminate prices. Includes Preferred Stock which may be
purchased by underwriters to cover over-allotments, if any.

(4) There is being registered hereunder an indeterminate number of Depositary Shares as may be issued in the event
that Arbor Realty Trust, Inc. elects to offer fractional interests in the Preferred Stock registered hereby. Includes
Depositary Shares which may be purchased by underwriters to cover over-allotments, if any.

(5) There is being registered hereunder an indeterminate principal amount of Warrants. Warrants may be sold
separately or with securities. Includes Warrants which may be purchased by underwriters to cover
over-allotments, if any.
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(6) Also includes such indeterminate amounts of debt securities and an indeterminate number of shares of common
stock, preferred stock and depositary shares as may be issued upon conversion of or exchange for any other debt
securities, preferred stock or depositary shares that provide for conversion or exchange into other securities or
upon exercise of warrants for such securities. No separate consideration will be received for the debt securities,
preferred stock, common stock or depositary shares issuable upon conversion of or in exchange for debt
securities, preferred stock or depositary shares.

The Registrant hereby amends this Registration Statement on such date or dates as may be necessary to delay
its effective date until the Registrant shall file a further amendment which specifically states that this
Registration Statement shall thereafter become effective in accordance with section 8(a) of the Securities Act of
1933 or until the Registration Statement shall become effective on such date as the commission, acting pursuant
to said section 8(a), may determine.
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The information in this prospectus is not complete and may be changed or supplemented. The securities described in
this prospectus cannot be sold until the registration statement that we have filed to cover the securities has become
effective under the rules of the Securities and Exchange Commission. This prospectus is not an offer to sell the
securities, nor is it a solicitation of an offer to buy the securities in any jurisdiction where an offer or sales is not
permitted.

SUBJECT TO COMPLETION, DATED MARCH 2, 2007

PROSPECTUS

[ARBOR REALTY TRUST LOGO]

ARBOR REALTY TRUST, INC.

COMMON STOCK
PREFERRED STOCK

DEPOSITARY SHARES
DEBT SECURITIES

AND
WARRANTS

We may offer, issue and sell from time to time, together or separately, our debt securities, which may be senior debt
securities or subordinated debt securities, shares of our preferred stock, which we may issue in one or more series,
depositary shares representing shares of our preferred stock, shares of our common stock, or warrants to purchase debt
or equity securities, at an aggregate initial offering price which will not exceed $500,000,000.

We will provide the specific terms of these securities in supplements to this prospectus. We may describe the terms of
these securities in a term sheet which will precede the prospectus supplement. You should read this prospectus and the
accompanying prospectus supplement carefully before you make your investment decision.

An investment in these securities entails certain material risks and uncertainties that should be considered. See
�Risk Factors� beginning on page 2 of this prospectus.

Our common stock is listed on the New York Stock Exchange under the trading symbol �ABR.� Each prospectus
supplement will indicate if the securities offered thereby will be listed on any securities exchange.

NEITHER THE SECURITIES AND EXCHANGE COMMISSION NOR ANY STATE SECURITIES
COMMISSION HAS APPROVED OR DISAPPROVED OF THESE SECURITIES OR DETERMINED IF
THIS PROSPECTUS OR THE ACCOMPANYING PROSPECTUS SUPPLEMENT IS TRUTHFUL OR
COMPLETE. ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE.

The date of this prospectus is          , 2007
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You should rely only on the information contained in this prospectus and any applicable prospectus
supplement. We have not authorized anyone to provide you with different or additional information. This
prospectus and any applicable prospectus supplement does not constitute an offer to sell, or a solicitation of an
offer to purchase, the securities offered by such documents in any jurisdiction to or from any person to whom
or from whom it is unlawful to make such offer or solicitation of an offer in such jurisdiction. You should not
assume that the information contained in this prospectus or any prospectus supplement is accurate as of any
date other than the date on the front cover of such documents. Neither the delivery of this prospectus or any
applicable prospectus supplement nor any distribution of securities pursuant to such documents shall, under
any circumstances, create any implication that there has been no change in the information set forth in this
prospectus or any applicable prospectus supplement or in our affairs since the date of this prospectus or any
applicable prospectus supplement.

This prospectus contains, and any applicable prospectus supplement may contain, summaries of certain
provisions contained in some of the documents described herein and therein, but reference is made to the
actual documents for complete information. All of the summaries are qualified in their entirety by the actual
documents. Copies of some of the documents referred to have been filed or incorporated by reference as
exhibits to the registration statement of which this prospectus is a part and you may obtain copies of those
documents as described below under �Where You Can Find More Information.�
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ABOUT THIS PROSPECTUS

This prospectus is part of a registration statement that we filed with the Securities and Exchange Commission (the
�SEC�) using a �shelf� registration process. Under this shelf process, we may, from time to time, sell any combination of
the securities described in this prospectus, in one or more offerings up to a total dollar amount of $500,000,000. This
prospectus provides you with a general description of the securities we may offer. Each time we offer to sell securities
under this prospectus, we will provide a prospectus supplement containing specific information about the terms of that
offering. The prospectus supplement may also add, update or change information contained in this prospectus. You
should read both this prospectus and any prospectus supplement together with additional information described under
the heading �Where You Can Find More Information.�

You should rely on the information contained or incorporated by reference in this prospectus. We have not authorized
anyone to provide you with different information. If anyone provides you with different or inconsistent information,
you should not rely on it. We are not making an offer to sell these securities in any jurisdiction where the offer or sale
is not permitted.

You should assume that the information in this prospectus is accurate as of the date of the prospectus. Our business,
financial condition, results of operations and prospects may have changed since that date.

This prospectus contains summary descriptions of the debt securities, common stock, preferred stock, depositary
shares and warrants that we may sell from time to time. These summary descriptions are not meant to be complete
descriptions of each security. The particular terms of any security will be described in the related prospectus
supplement.

ii
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SUMMARY

The following summary highlights information contained elsewhere in this prospectus. You should read the entire
prospectus, including �Risk Factors,� before making a decision to invest in our securities. In this prospectus, unless the
context indicates otherwise, (a) the words �we,� �us,� �our,� �Arbor,� and similar references refer to Arbor Realty Trust, Inc.
and its subsidiaries, including Arbor Realty Limited Partnership, our operating partnership, (b) �our board of
directors� refers to the board of directors of Arbor Realty Trust, Inc. and (c) the word �Arbor Commercial Mortgage� or
�our manager� refer to Arbor Commercial Mortgage, LLC.

Arbor Realty Trust, Inc.

We are a specialized real estate finance company that invests in a diversified portfolio of structured finance assets in
the multi-family and commercial real estate market. We invest primarily in real estate-related bridge and mezzanine
loans, including junior participating interests in first mortgages, and preferred equity and, in limited cases, discounted
mortgage notes and other real estate-related assets, which we refer to collectively as structured finance investments.
We also invest in mortgage-related securities. Our principal business objective is to maximize the difference between
the yield on our investments and the cost of financing these investments to generate cash available for distribution,
facilitate capital appreciation and maximize total return to our stockholders.

We conduct substantially all of our operations through our operating partnership, Arbor Realty Limited Partnership,
and its subsidiary, Arbor Realty SR, Inc. We have elected and intend to be taxed as a real estate investment trust, or
REIT, under the Internal Revenue Code of 1986, as amended, and generally will not be subject to federal taxes on our
income to the extent that we distribute our taxable income to our stockholders and maintain our qualification as a
REIT. Arbor Realty SR, Inc. has also elected and intends to be taxed as a REIT.

We are externally managed and advised by Arbor Commercial Mortgage, LLC, a national commercial real estate
finance company that specializes in debt and equity financing for multi-family and commercial real estate, pursuant to
the terms of a management agreement described below. We believe that Arbor Commercial Mortgage�s experience and
reputation positions it to originate attractive investment opportunities for us. Our management agreement with Arbor
Commercial Mortgage was developed to capitalize on synergies with Arbor Commercial Mortgage�s origination
infrastructure, existing business relationships and management expertise.

We believe that the financing of multi-family and commercial real estate offers significant growth opportunities,
which demand customized financing solutions. Arbor Commercial Mortgage has granted us a right of first refusal to
pursue all structured finance investment opportunities identified by Arbor Commercial Mortgage. Arbor Commercial
Mortgage continues to originate and service multi-family and commercial mortgage loans under Fannie Mae, Federal
Housing Administration and conduit commercial lending programs. We believe that the customer relationships
established from these lines of business may generate additional real estate investment opportunities for our business.

We are a Maryland corporation formed in June 2003. Our principal executive offices are located at 333 Earle
Ovington Boulevard, Suite 900, Uniondale, New York 11553. Our telephone number is (516) 832-8002. Our website
is located at www.arborrealtytrust.com. The information contained on our website is not a part of this prospectus.

1

Edgar Filing: ARBOR REALTY TRUST INC - Form S-3

Table of Contents 10



Table of Contents

RISK FACTORS

An investment in our securities involves a high degree of risk. You should carefully consider the risks described
below, together with the other information contained in this prospectus before investing in our securities. In
connection with the forward-looking statements that appear in this prospectus, you should also carefully review the
cautionary statement referred to under �Cautionary Statement Regarding Forward-Looking Statements.�

Our business is subject to various risks, including the risks listed below. If any of these risks actually occur, our
business, financial condition and results of operations could be materially adversely affected and the value of our
common stock could decline.

Risks Related to Our Business

We may be unable to invest excess equity capital on acceptable terms or at all, which would adversely affect our
operating results.

We may not be able to identify investments that meet our investment criteria and we may not be successful in closing
the investments that we identify. Unless and until we identify structured finance and mortgage-related security
investments consistent with our investment criteria, any excess equity capital may be used to repay borrowings under
our debt facilities, which would not produce a return on capital. In addition, the investments that we acquire with our
equity capital may not produce a return on capital. There can be no assurance that we will be able to identify attractive
opportunities to invest our equity capital which would adversely affect our results of operations.

We depend on key personnel with long standing business relationships, the loss of whom could threaten our ability
to operate our business successfully.

Our future success depends, to a significant extent, upon the continued services of our manager and our employees. In
particular, the mortgage lending experience of key personnel of our manager, including Mr. Ivan Kaufman, and the
extent and nature of the relationships they have developed with developers of multi-family and commercial properties
and other financial institutions are critical to the success of our business. We cannot assure you of their continued
employment with Arbor Commercial Mortgage or us. The loss of services of one or more members of our manager�s
officers or our officers could harm our business and our prospects.

We invest in mezzanine loans which are subject to a greater risk of loss than loans with a first priority lien on the
underlying real estate.

We invest in mezzanine loans that take the form of subordinated loans secured by second mortgages on the underlying
property or loans secured by a pledge of the ownership interests of either the entity owning the property or a pledge of
the ownership interests of the entity that owns the interest in the entity owning the property. These types of
investments involve a higher degree of risk than long term senior mortgage lending secured by income producing real
property because the investment may become unsecured as a result of foreclosure by the senior lender. In the event of
a bankruptcy of the entity providing the pledge of its ownership interests as security, we may not have full recourse to
the assets of such entity, or the assets of the entity may not be sufficient to satisfy our mezzanine loan. If a borrower
defaults on our mezzanine loan or debt senior to our loan, or in the event of a borrower bankruptcy, our mezzanine
loan will be satisfied only after the senior debt. As a result, we may not recover some or all of our investment. In
addition, mezzanine loans may have higher loan to value ratios than conventional mortgage loans, resulting in less
equity in the property and increasing the risk of loss of principal.
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We invest in multi-family and commercial real estate loans, which may involve a greater risk of loss than single
family real estate loans.

Our investments include multi-family and commercial real estate loans that are considered to involve a higher degree
of risk than single family residential lending because of a variety of factors, including generally
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larger loan balances, dependency for repayment on successful operation of the mortgaged property and tenant
businesses operating therein, and loan terms that include amortization schedules longer than the stated maturity and
provide for balloon payments at stated maturity rather than periodic principal payments. In addition, the value of
commercial real estate can be affected significantly by the supply and demand in the market for that type of property.

Volatility of values of multi-family and commercial properties may adversely affect our loans and investments.

Multi-family and commercial property values and net operating income derived from such properties are subject to
volatility and may be affected adversely by a number of factors, including, but not limited to, national, regional and
local economic conditions (which may be adversely affected by industry slowdowns and other factors); local real
estate conditions (such as an oversupply of housing, retail, industrial, office or other commercial space); changes or
continued weakness in specific industry segments; construction quality, age and design; demographic factors;
retroactive changes to building or similar codes; and increases in operating expenses (such as energy costs). In the
event a property�s net operating income decreases, a borrower may have difficulty paying our loan, which could result
in losses to us. In addition, decreases in property values reduce the value of the collateral and the potential proceeds
available to a borrower to repay our loans, which could also cause us to suffer losses.

We may be unable to generate sufficient revenue from operations to pay our operating expenses and to pay
dividends to our stockholders.

As a REIT, we are generally required to distribute at least 90% of our taxable income each year to our stockholders. In
order to qualify for the tax benefits accorded to REITs, we intend to pay quarterly dividends and to make distributions
to our stockholders in amounts such that we distribute all or substantially all of our taxable income each year, subject
to certain adjustments. However, our ability to make distributions may be adversely affected by the risk factors
described in this prospectus. In the event of a downturn in our operating results and financial performance or
unanticipated declines in the value of our asset portfolio, we may be unable to declare or pay quarterly dividends or
make distributions to our stockholders. The timing and amount of dividends are in the sole discretion of our board of
directors, which considers, among other factors, our earnings, financial condition, debt service obligations and
applicable debt covenants, REIT qualification requirements and other tax considerations and capital expenditure
requirements as our board may deem relevant from time to time.

Among the factors that could adversely affect our results of operations and impair our ability to make distributions to
our stockholders are:

� our ability to make profitable structured finance investments;

� defaults in our asset portfolio or decreases in the value of our portfolio;

� the fact that anticipated operating expense levels may not prove accurate, as actual results may vary from
estimates; and

� increased debt service requirements, including those resulting from higher interest rates on variable rate
indebtedness.

A change in any one of these factors could affect our ability to make distributions. If we are not able to comply with
the restrictive covenants and financial ratios contained in our credit facilities, our ability to make distributions to our
stockholders may also be impaired. We cannot assure you that we will be able to make distributions to our
stockholders in the future or that the level of any distributions we make will increase over time.
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In addition, distributions to stockholders are generally taxable to our stockholders as ordinary income, but a portion of
these distributions may be designated by us as long-term capital gains to the extent they are
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attributable to capital gain income recognized by us, or may constitute a return of capital to the extent they exceed our
earnings and profits as determined for tax purposes.

We may need to borrow funds under our credit facilities in order to satisfy our REIT distribution requirements.
Debt service on any borrowings for this purpose will reduce our cash available for distribution.

We may need to borrow funds to meet the REIT requirement that we distribute at least 90% of our taxable income
each year to our stockholders if our cash flows from operations are not sufficient to cover the distribution
requirements or because there are differences in timing between the recognition of taxable income and the actual
receipt of income in cash. Our credit facilities allow us to borrow up to a maximum amount against each of our
investments financed under these credit facilities. If we have not borrowed the maximum allowable amount against
any of these investments, we may borrow funds under our credit facilities up to these maximum amounts in order to
satisfy REIT distribution requirements. Any required debt service will reduce cash and net income available for
operations or distribution to our stockholders.

In order to maximize the return on our funds, cash generated from operations is generally used to temporarily pay
down borrowings under credit facilities whose primary purpose is to fund our new loans and investments. When
making distributions, we borrow the required funds by drawing on credit capacity available under our credit facilities.
To date, all distributions have been funded in this manner. If distributions exceed cash available in the future, we may
be required to borrow additional funds, which would reduce the amount of cash available for other purposes, or sell
assets in order to meet our REIT distribution requirements.

Failure to maintain an exemption from the Investment Company Act would adversely affect our results of
operations.

We believe that we conduct and we intend to conduct our business in a manner that allows us to avoid being regulated
as an investment company under the Investment Company Act of 1940, as amended, or the Investment Company Act.
Under Section 3(c)(5)(C), the Investment Company Act exempts entities that are primarily engaged in the business of
purchasing or otherwise acquiring �mortgages and other liens on and interests in real estate.� The staff of the SEC has
provided guidance on the availability of this exemption. Specifically, the staff�s position generally requires us to
maintain at least 55% of our assets directly in qualifying real estate interests. To constitute a qualifying real estate
interest under this 55% requirement, a real estate interest must meet various criteria. Loans that are secured by equity
interests in entities that directly or indirectly own the underlying real property, rather than a mortgage on the
underlying property itself, and ownership of equity interests in owners of real property may not qualify for purposes of
the 55% test depending on the type of entity. Mortgage-related securities that do not represent all of the certificates
issued with respect to an underlying pool of mortgages may also not qualify for purposes of the 55% test. Therefore,
our ownership of these types of debt instruments and equity interests may be limited by the provisions of the
Investment Company Act. To the extent that we do not comply with the SEC staff�s 55% test or another exemption or
exclusion from registration under the Investment Company Act or other interpretations under the Investment
Company Act, we may be deemed to be an investment company. If we fail to maintain an exemption or other
exclusion from registration as an investment company we could, among other things, be required either (a) to
substantially change the manner in which we conduct our operations to avoid being required to register as an
investment company or (b) to register as an investment company, either of which could have an adverse effect on us
and the market price of our common stock. If we were required to register as an investment company under the
Investment Company Act, we would become subject to substantial regulation with respect to our capital structure
(including our ability to use leverage), management, operations, transactions with affiliated persons (as defined in the
Investment Company Act), portfolio composition, including restrictions with respect to diversification and industry
concentration and other matters.
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We utilize a significant amount of debt to finance our portfolio, which may subject us to an increased risk of loss,
adversely affecting the return on our investments and reducing cash available for distribution.

We utilize a significant amount of debt to finance our operations, which can compound losses and reduce the cash
available for distributions to our stockholders. We generally leverage our portfolio through the use of bank credit
facilities, repurchase agreements, securitizations, including the issuance of collateralized debt obligations, or CDOs,
and other borrowings. The leverage we employ varies depending on our ability to obtain credit facilities, the
loan-to-value and debt service coverage ratios of our assets, the yield on our assets, the targeted leveraged return we
expect from our portfolio and our ability to meet ongoing covenants related to our asset mix and financial
performance. Substantially all of our assets are pledged as collateral for our borrowings. Our return on our
investments and cash available for distribution to our stockholders may be reduced to the extent that changes in
market conditions cause the cost of our financing to increase relative to the income that we can derive from the assets
we acquire.

Our debt service payments, including payments in connection with any CDOs, reduce the net income available for
distributions. Moreover, we may not be able to meet our debt service obligations and, to the extent that we cannot, we
risk the loss of some or all of our assets to foreclosure or sale to satisfy our debt obligations. Currently, neither our
charter nor our bylaws impose any limitations on the extent to which we may leverage our assets.

We are substantially controlled by Arbor Commercial Mortgage and its controlling equity owner, Mr. Kaufman.

Mr. Ivan Kaufman is our chairman and chief executive officer and the president and chief executive officer of our
manager. Further, Mr. Kaufman and the Kaufman entities together beneficially own approximately 90% of the
outstanding membership interests of Arbor Commercial Mortgage. Arbor Commercial Mortgage owns approximately
3.8 million operating partnership units, representing a 18% limited partnership interest in our operating partnership
and we own the remaining 82%. The operating partnership units are redeemable for cash or, at our election, for shares
of our common stock generally on a one-for-one basis. Each of the operating partnership units Arbor Commercial
Mortgage owns is paired with one share of our special voting preferred stock, each of which entitle Arbor Commercial
Mortgage to one vote on all matters submitted to a vote of our stockholders. Arbor Commercial Mortgage is currently
entitled to approximately 3.8 million votes, or 18% of the voting power of our outstanding stock as a result of its
ownership of the special voting preferred stock. In addition, Arbor Commercial Mortgage owns 578,041 shares of our
common stock, which gives Arbor Commercial Mortgage a total of 4,354,110 votes, or 20.3% of the voting power of
our outstanding stock when combined with the special voting preferred stock. We granted Arbor Commercial
Mortgage and Mr. Kaufman, as its controlling equity owner, an exemption from the ownership limitation contained in
our charter, in connection with Arbor Commercial Mortgage�s acquisition of approximately 3.8 million shares of our
special voting preferred stock on July 1, 2003. Because of his position with us and our manager and his ability to
effectively vote a substantial minority of our outstanding voting stock, Mr. Kaufman has significant influence over our
policies and strategy.

Our charter as amended generally does not permit ownership in excess of 8.3% of our capital stock, and attempts to
acquire our capital stock in excess of this limit are ineffective without prior approval from our board of directors.

For the purpose of preserving our REIT qualification, our charter generally prohibits direct or constructive ownership
by any person of more than 8.3% (by value or by number of shares, whichever is more restrictive)
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of the outstanding shares of our common stock or 8.3% (by value) of our outstanding shares of capital stock. For
purposes of this calculation, warrants held by such person will be deemed to have been exercised if such exercise
would result in a violation. Our charter�s constructive ownership rules are complex and may cause the outstanding
stock owned by a group of related individuals or entities to be deemed to be constructively owned by one individual or
entity. As a result, the acquisition of less than these percentages of the outstanding stock by an individual or entity
could cause that individual or entity to own constructively in excess of these percentages of the outstanding stock and
thus be subject to our charter�s ownership limit. Any attempt to own or transfer shares of our common or preferred
stock in excess of the ownership limit without the consent of the board of directors will result in the shares being
automatically transferred to a charitable trust or otherwise be void.

Risks Related to Conflicts of Interest

We are dependent on our manager with whom we have conflicts of interest.

We have only 30 employees, including Mr. Fred Weber, Mr. Mark Fogel, Mr. John C. Kovarik, Mr. Walter Horn,
Mr. Gene Kilgore. Our chairman, chief executive officer and president, Mr. Ivan Kaufman, is also the chief executive
officer and president of our manager. Our chief financial officer, Mr. Paul Elenio, is the chief financial officer of our
manager. In addition, Mr. Kaufman and the Kaufman entities together beneficially own approximately 90% of the
outstanding membership interests of Arbor Commercial Mortgage and Messrs. Elenio, Weber, Fogel, Martello and
Horn, also hold an ownership interest in Arbor Commercial Mortgage. Mr. Martello also serves as the trustee of one
of the Kaufman entities that holds a majority of the outstanding membership interests in Arbor Commercial Mortgage
and co-trustee of another Kaufman entity that owns an equity interest in our manager. Arbor Commercial Mortgage
holds an 18% limited partnership interest in our operating partnership. Each operating partnership unit that Arbor
Commercial Mortgage owns is paired with one share of our special voting preferred stock, which as a result gives
Arbor Commercial Mortgage 18% of the voting power of our outstanding stock. In addition, Arbor Commercial
Mortgage owns 578,041 shares of our common stock, which gives Arbor Commercial Mortgage a total of 4,354,110
votes, or 20.3% of the voting power of our outstanding stock when combined with the special voting preferred stock.

We may enter into transactions with Arbor Commercial Mortgage outside the terms of the management agreement
with the approval of a majority of the independent members of our board of directors. Transactions required to be
approved by a majority of our independent directors include, but are not limited to, our ability to purchase securities
and mortgage and other assets from Arbor Commercial Mortgage or to sell securities and assets to Arbor Commercial
Mortgage. Arbor Commercial Mortgage may from time to time provide permanent mortgage loan financing to clients
of ours, which will be used to refinance bridge financing provided by us. We and Arbor Commercial Mortgage may
also make loans to the same borrower or to borrowers that are under common control. Additionally, our policies and
those of Arbor Commercial Mortgage may require us to enter into intercreditor agreements in situations where loans
are made by us and Arbor Commercial Mortgage to the same borrower.

We have entered into a management agreement with our manager under which our manager provides us with all of the
services vital to our operations other than asset management services. However, the management agreement was not
negotiated at arm�s length and its terms, including fees payable, may not be as favorable to us as if it had been
negotiated with an unaffiliated third party. Certain matters relating to our organization also were not approved at arm�s
length and the terms of the contribution of assets to us may not be as favorable to us as if the contribution was with an
unaffiliated third party.

The results of our operations is dependent upon the availability of, and our manager�s ability to identify and capitalize
on, investment opportunities. Our manager�s officers and employees are also responsible for providing the same
services for Arbor Commercial Mortgage�s portfolio of investments. As a result, they may not be able to devote
sufficient time to the management of our business operations.
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Our directors have approved very broad investment guidelines for our manager and do not approve each
investment decision made by our manager.

Our manager is authorized to follow very broad investment guidelines. Our directors will periodically review our
investment guidelines and our investment portfolio. However, our board does not review each proposed investment. In
addition, in conducting periodic reviews, the directors rely primarily on information provided to them by our manager.
Furthermore, transactions entered into by our manager may be difficult or impossible to unwind by the time they are
reviewed by the directors. Our manager has great latitude within the broad investment guidelines in determining the
types of assets it may decide are proper investments for us.

Our manager has broad discretion to invest funds and may acquire structured finance assets where the investment
returns are substantially below expectations or that result in net operating losses.

Our manager has broad discretion, within the general investment criteria established by our board of directors, to
allocate the proceeds of the concurrent offerings and to determine the timing of investment of such proceeds. Such
discretion could result in allocation of proceeds to assets where the investment returns are substantially below
expectations or that result in net operating losses, which would materially and adversely affect our business,
operations and results.

The management compensation structure that we have agreed to with our manager may cause our manager to invest in
high risk investments. Our manager is entitled to a base management fee, which is based on the equity of our
operating partnership. The amount of the base management fee does not depend on the performance of the services
provided by our manager or the types of assets it selects for our investment, but the value of our operating partnership�s
equity will be affected by the performance of these assets. Our manager is also entitled to receive incentive
compensation based in part upon our achievement of targeted levels of funds from operations. In evaluating
investments and other management strategies, the opportunity to earn incentive compensation based on funds from
operations may lead our manager to place undue emphasis on the maximization of funds from operations at the
expense of other criteria, such as preservation of capital, in order to achieve higher incentive compensation.
Investments with higher yield potential are generally riskier or more speculative. This could result in increased risk to
the value of our invested portfolio.

Risk Related to Our Status as a REIT

If we fail to remain qualified as a REIT, we will be subject to tax as a regular corporation and could face
substantial tax liability.

We conduct our operations to qualify as a REIT under the Internal Revenue Code. However, qualification as a REIT
involves the application of highly technical and complex Internal Revenue Code provisions for which only limited
judicial and administrative authorities exist. Even a technical or inadvertent mistake could jeopardize our REIT status.
Our continued qualification as a REIT will depend on the ability of both Arbor Realty Trust, Inc. and Arbor Realty
SR, Inc. to satisfy certain asset, income, organizational, distribution, stockholder ownership and other requirements on
a continuing basis. In particular, our ability to qualify as a REIT depends in part on the relative values of our common
and special voting preferred stock, which have not been determined by independent appraisal, are susceptible to
fluctuation, and could, if successfully challenged by the IRS, cause us to fail to meet the ownership requirements. In
addition, our ability to satisfy the requirements to qualify as a REIT depends in part on the actions of third parties over
which we have no control or only limited influence, including in cases where we own an equity interest in an entity
that is classified as a partnership for U.S. federal income tax purposes.

Edgar Filing: ARBOR REALTY TRUST INC - Form S-3

Table of Contents 20



Furthermore, new tax legislation, administrative guidance or court decisions, in each instance potentially with
retroactive effect, could make it more difficult or impossible for us to qualify as a REIT. If we fail to qualify as a
REIT in any tax year, then:

� we would be taxed as a regular domestic corporation, which, among other things, means we would be unable to
deduct distributions to stockholders in computing taxable income and would be subject to federal income tax
on our taxable income at regular corporate rates;
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� any resulting tax liability could be substantial and would reduce the amount of cash available for distribution to
stockholders; and

� unless we were entitled to relief under applicable statutory provisions, we would be disqualified from treatment
as a REIT for the subsequent four taxable years following the year during which we lost our qualification, and
thus, our cash available for distribution to stockholders would be reduced for each of the years during which
we did not qualify as a REIT.

Even if we remain qualified as a REIT, we may face other tax liabilities that reduce our cash flow.

Even if we remain qualified for taxation as a REIT, we may be subject to certain federal, state and local taxes on our
income and assets, including taxes on any undistributed income, tax on income from some activities conducted as a
result of a foreclosure, and state or local income, property and transfer taxes, such as mortgage recording taxes. Any
of these taxes would decrease cash available for distribution to our stockholders. In addition, in order to meet the
REIT qualification requirements, or to avert the imposition of a 100% tax that applies to certain gains derived by a
REIT from dealer property or inventory, we may hold some of our assets through taxable subsidiary corporations.

The �taxable mortgage pool� rules may increase the taxes that we or our stockholders may incur, and may limit the
manner in which we effect future securitizations.

Certain of our securitizations have resulted in the creation of taxable mortgage pools for federal income tax purposes.
So long as 100% of the equity interests in a taxable mortgage pool are owned by an entity that qualifies as a REIT,
including our subsidiary Arbor Realty SR, Inc., we would generally not be adversely affected by the characterization
of the securitization as a taxable mortgage pool. Certain categories of stockholders, however, such as foreign
stockholders eligible for treaty or other benefits, stockholders with net operating losses, and certain tax-exempt
stockholders that are subject to unrelated business income tax, could be subject to increased taxes on a portion of their
dividend income from us that is attributable to the taxable mortgage pool. In addition, to the extent that our stock is
owned by tax-exempt �disqualified organizations,� such as certain government-related entities and charitable remainder
trusts that are not subject to tax on unrelated business income, under recently issued IRS guidance, we could incur a
corporate level tax on a portion of our income from the taxable mortgage pool. In that case, we may reduce the
amount of our distributions to any disqualified organization whose stock ownership gave rise to the tax. See �Federal
Income Tax Considerations � Taxation of Arbor Realty � Taxable Mortgage Pools and Excess Inclusion Income� and
�Federal Income Tax Considerations � Taxation of Stockholders � Taxation of Tax-Exempt Stockholders.� Moreover, we
could be precluded from selling equity interests in these securitizations to outside investors, or selling any debt
securities issued in connection with these securitizations that might be considered to be equity interests for tax
purposes. These limitations may prevent us from using certain techniques to maximize our returns from securitization
transactions.

Complying with REIT requirements may cause us to forego otherwise attractive opportunities.

To qualify as a REIT for federal income tax purposes, we must continually satisfy tests concerning, among other
things, the sources of our income, the nature and diversification of our assets, the amounts that we distribute to our
stockholders and the ownership of our stock. We may be required to make distributions to stockholders at
disadvantageous times or when we do not have funds readily available for distribution. Thus, compliance with the
REIT requirements may hinder our ability to operate solely on the basis of maximizing profits.

Complying with REIT requirements may force us to liquidate otherwise attractive investments.
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To qualify as a REIT we must ensure that at the end of each calendar quarter at least 75% of the value of our assets
consists of cash, cash items, government securities and qualified REIT real estate assets. The remainder of our
investment in securities generally cannot comprise more than 10% of the outstanding voting securities, or more than
10% of the total value of the outstanding securities, of any one issuer. In addition, in
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general, no more than 5% of the value of our assets (other than assets which qualify for purposes of the 75% asset test)
may consist of the securities of any one issuer, and no more than 20% of the value of our total assets may be
represented by securities of one or more taxable REIT subsidiaries. If we fail to comply with these requirements at the
end of any calendar quarter, we generally must correct such failure within 30 days after the end of the calendar quarter
to avoid losing our REIT status and suffering adverse tax consequences. As a result, we may be required to liquidate
otherwise attractive investments.

Liquidation of collateral may jeopardize our REIT status.

To continue to qualify as a REIT, we must comply with requirements regarding our assets and our sources of income.
If we are compelled to liquidate investments to satisfy our obligations to our lenders, we may be unable to comply
with these requirements, ultimately jeopardizing our status as a REIT.

We may be subject to adverse legislative or regulatory tax changes that could reduce the market price of our
common stock.

At any time, the federal income tax laws governing REITs or the administrative interpretations of those laws may
change. Any such changes may have retroactive effect, and could adversely affect us or or our stockholders.
Legislation enacted in 2003 and extended in 2006 generally reduced the federal income tax rate on most dividends
paid by corporations to individual investors to a maximum of 15% (through 2010). REIT dividends, with limited
exceptions, will not benefit from the rate reduction, because a REIT�s income generally is not subject to corporate level
tax. As such, this legislation could cause shares in non-REIT corporations to be a more attractive investment to
individual investors than shares in REITs, and could have an adverse effect on the value of our common stock.

Restrictions on share accumulation in REITs could discourage a change of control of us.

In order for us to qualify as a REIT, not more than 50% of the value of our outstanding shares of capital stock may be
owned, directly or indirectly, by five or fewer individuals during the last half of a taxable year.

In order to prevent five or fewer individuals from acquiring more than 50% of our outstanding shares and a resulting
failure to qualify as a REIT, our charter provides that, subject to certain exceptions, no person, including entities, may
own, or be deemed to own by virtue of the attribution provisions of the Internal Revenue Code, more than 8.3% of the
aggregate value or number of shares (whichever is more restrictive) of our outstanding common stock, or more than
8.3%, by value, of our outstanding shares of capital stock of all classes, in the aggregate. For purposes of the
ownership limitations, warrants held by a person may be deemed to have been exercised.

Shares of our stock that would otherwise be directly or indirectly acquired or held by a person in violation of the
ownership limitations are, in general, automatically transferred to a trust for the benefit of a charitable beneficiary, and
the purported owner�s interest in such shares is void. In addition, any person who acquires shares in excess of these
limits is obliged to immediately give written notice to us and provide us with any information that we may request in
order to determine the effect of the acquisition on our status as a REIT. We granted Arbor Commercial Mortgage and
Mr. Kaufman, as its controlling equity owner, an exemption from the ownership limitation contained in our charter, in
connection with Arbor Commercial Mortgage�s acquisition of 3,146,724 shares of our special voting preferred stock on
July 1, 2003, which exemption also allowed Arbor Commercial Mortgage to acquire an additional 629,345 shares of
special voting preferred stock. Arbor Commercial Mortgage currently owns 3,776,069 shares of our special voting
preferred stock.

While these restrictions are designed to prevent any five individuals from owning more than 50% of our shares, they
could also discourage a change in control of our company. These restrictions may also deter tender offers that may be
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Complying with REIT requirements may limit our ability to hedge effectively.

The REIT provisions of the Internal Revenue Code may limit our ability to hedge our operations. Under current law,
any income that we generate from derivatives or other transactions intended to hedge our interest rate risks will
generally constitute income that does not qualify for purposes of the 75% income requirement applicable to REITs,
and will also be treated as nonqualifying income for purposes of the REIT 95% income test unless specified
requirements are met. In addition, any income from foreign currency or other hedges would generally constitute
nonqualifying income for purposes of both the 75% and 95% REIT income tests under current law. See �Federal
Income Tax Considerations � Taxation of Arbor Realty � Derivatives and Hedging Transactions.� As a result of these
rules, we may have to limit our use of hedging techniques that might otherwise be advantageous, which could result in
greater risks associated with interest rate or other changes than we would otherwise incur.
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CAUTIONARY STATEMENT REGARDING FORWARD-LOOKING STATEMENTS

The information contained in this prospectus is not a complete description of our business or the risks associated with
an investment in Arbor Realty Trust, Inc. We urge you to carefully review and consider the various disclosures made
by us in this prospectus.

This prospectus contains certain �forward-looking statements� within the meaning of the Private Securities Litigation
Reform Act of 1995. Such forward-looking statements relate to, among other things, the operating performance of our
investments and financing needs. Forward-looking statements are generally identifiable by use of forward-looking
terminology such as �may,� �will,� �should,� �potential,� �intend,� �expect,� �endeavor,� �seek,� �anticipate,� �estimate,� �overestimate,�
�underestimate,� �believe,� �could,� �project,� �predict,� �continue� or other similar words or expressions. Forward-looking
statements are based on certain assumptions, discuss future expectations, describe future plans and strategies, contain
projections of results of operations or of financial condition or state other forward-looking information. Our ability to
predict results or the actual effect of future plans or strategies is inherently uncertain. Although we believe that the
expectations reflected in such forward-looking statements are based on reasonable assumptions, our actual results and
performance could differ materially from those set forth in the forward-looking statements. These forward-looking
statements involve risks, uncertainties and other factors that may cause our actual results in future periods to differ
materially from forecasted results. Factors that could have a material adverse effect on our operations and future
prospects include, but are not limited to, changes in economic conditions generally and the real estate market
specifically; adverse changes in the financing markets we access affecting our ability to finance our loan and
investment portfolio; changes in interest rates; the quality and size of the investment pipeline and the rate at which we
can invest our cash; impairments in the value of the collateral underlying our loans and investments; changes in the
markets; legislative/regulatory changes; completion of pending investments; the availability and cost of capital for
future investments; competition within the finance and real estate industries; and other risks detailed from time to time
in our SEC reports. Readers are cautioned not to place undue reliance on any of these forward-looking statements,
which reflect our management�s views as of the date of this prospectus. The factors noted above could cause our actual
results to differ significantly from those contained in any forward-looking statement.

Although we believe that the expectations reflected in the forward-looking statements are reasonable, we cannot
guarantee future results, levels of activity, performance or achievements. We are under no duty to update any of the
forward-looking statements after the date of this prospectus to conform these statements to actual results.
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USE OF PROCEEDS

Unless otherwise set forth in a prospectus supplement, we intend to use the net proceeds of any offering of securities
to invest in real estate debt securities and loans and for general corporate purposes. We will have significant discretion
in the use of any net proceeds. The net proceeds may be invested temporarily in interest-bearing accounts and
short-term interest-bearing securities that are consistent with our qualification as a REIT until they are used for their
stated purpose. We may provide additional information on the use of the net proceeds from the sale of the offered
securities in an applicable prospectus supplement relating to the offered securities.

RATIO OF EARNINGS TO FIXED CHARGES

The following table sets forth our ratio of earnings to combined fixed charges and preferred share dividends and our
ratio of earnings to fixed charges for each of the periods indicated:

For the
Period

June 24, 2003
(Inception) to

Year Ended
December 31, December 31,

2006 2005 2004 2003

Ratio of Earnings to Fixed Charges 1.6x 2.3x 2.6x 3.8x

For purposes of calculating the above ratios, (i) earnings represent �Income (loss) before equity in earnings of
unconsolidated subsidiaries� from our consolidated statements of income, as adjusted for fixed charges and
distributions from unconsolidated subsidiaries, and (ii) fixed charges represent �Interest expense� from our consolidated
statements of income as adjusted for capitalized interest. The ratios are based solely on historical financial
information.

DESCRIPTION OF DEBT SECURITIES

As used in this prospectus, debt securities means the debentures, notes, bonds and other evidences of indebtedness that
we may issue from time to time. The debt securities will either be senior debt securities or subordinated debt
securities. Senior debt securities will be issued under a �Senior Indenture� and subordinated debt securities will be
issued under a �Subordinated Indenture.� This prospectus sometimes refers to the Senior Indenture and the Subordinated
Indenture collectively as the �Indentures.�

The forms of Indentures are filed as exhibits to the registration statement of which this prospectus forms a part. The
statements and descriptions in this prospectus or in any prospectus supplement regarding provisions of the Indentures
and debt securities are summaries thereof, do not purport to be complete and are subject to, and are qualified in their
entirety by reference to, all of the provisions of the Indentures (and any amendments or supplements we may enter
into from time to time which are permitted under each Indenture) and the debt securities, including the definitions
therein of certain terms.

General
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Unless otherwise specified in a prospectus supplement, the debt securities will be our direct unsecured obligations.
The senior debt securities will rank equally with any of our other senior and unsubordinated debt. The subordinated
debt securities will be subordinate and junior in right of payment to any senior indebtedness.

The Indentures do not limit the aggregate principal amount of debt securities that we may issue and provide that we
may issue debt securities from time to time in one or more series, in each case with the same or various maturities, at
par or at a discount. Unless indicated in a prospectus supplement, we may issue additional debt securities of a
particular series without the consent of the holders of the debt securities of such series outstanding at the time of the
issuance. Any such additional debt securities, together with all other outstanding debt securities of that series, will
constitute a single series of debt securities under the applicable Indenture.
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Each prospectus supplement will describe the terms relating to the specific series of debt securities being offered.
These terms will include some or all of the following:

� the title of debt securities and whether they are subordinated debt securities or senior debt securities;

� any limit on the aggregate principal amount of the debt securities;

� the ability to issue additional debt securities of the same series;

� the price or prices at which we will sell the debt securities;

� the maturity date or dates of the debt securities;

� the rate or rates of interest, if any, which may be fixed or variable, at which the debt securities will bear
interest, or the method of determining such rate or rates, if any;

� the date or dates from which any interest will accrue or the method by which such date or dates will be
determined;

� the right, if any, to extend the interest payment periods and the duration of any such deferral period, including
the maximum consecutive period during which interest payment periods may be extended;

� whether the amount of payments of principal of (and premium, if any) or interest on the debt securities may be
determined with reference to any index, formula or other method, such as one or more currencies,
commodities, equity indices or other indices, and the manner of determining the amount of such payments;

� the dates on which we will pay interest on the debt securities and the regular record date for determining who is
entitled to the interest payable on any interest payment date;

� the place or places where the principal of (and premium, if any) and interest on the debt securities will be
payable, where any securities may be surrendered for registration of transfer, exchange or conversion, as
applicable, and notices and demands may be delivered to or upon us pursuant to the Indenture;

� if we possess the option to do so, the periods within which and the prices at which we may redeem the debt
securities, in whole or in part, pursuant to optional redemption provisions, and the other terms and conditions
of any such provisions;

� our obligation, if any, to redeem, repay or purchase debt securities by making periodic payments to a sinking
fund or through an analogous provision or at the option of holders of the debt securities, and the period or
periods within which and the price or prices at which we will redeem, repay or purchase the debt securities, in
whole or in part, pursuant to such obligation, and the other terms and conditions of such obligation;

� the denominations in which the debt securities will be issued, if other than denominations of $1,000 and
integral multiples of $1,000;

� the portion, or methods of determining the portion, of the principal amount of the debt securities which we
must pay upon the acceleration of the maturity of the debt securities in connection with an Event of Default (as
described below), if other than the full principal amount;
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� the currency, currencies or currency unit in which we will pay the principal of (and premium, if any) or
interest, if any, on the debt securities, if not United States dollars;

� provisions, if any, granting special rights to holders of the debt securities upon the occurrence of specified
events;

� any deletions from, modifications of or additions to the Events of Default or our covenants with respect to the
applicable series of debt securities, and whether or not such Events of Default or covenants are consistent with
those contained in the applicable Indenture;
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� any limitation on our ability to incur debt, redeem stock, sell our assets or other restrictions;

� the application, if any, of the terms of the Indenture relating to defeasance and covenant defeasance (which
terms are described below) to the debt securities;

� whether the subordination provisions summarized below or different subordination provisions will apply to the
debt securities;

� the terms, if any, upon which the holders may convert or exchange the debt securities into or for our common
stock, preferred stock or other securities or property;

� whether any of the debt securities will be issued in global form and, if so, the terms and conditions upon which
global debt securities may be exchanged for certificated debt securities;

� any change in the right of the trustee or the requisite holders of debt securities to declare the principal amount
thereof due and payable because of an Event of Default;

� the depositary for global or certificated debt securities;

� any special tax implications of the debt securities;

� any trustees, authenticating or paying agents, transfer agents or registrars or other agents with respect to the
debt securities;

� any other terms of the debt securities not inconsistent with the provisions of the Indentures, as amended or
supplemented;

� to whom any interest on any debt security shall be payable, if other than the person in whose name the security
is registered, on the record date for such interest, the extent to which, or the manner in which, any interest
payable on a temporary global debt security will be paid if other than in the manner provided in the applicable
Indenture;

� if the principal of or any premium or interest on any debt securities of the series is to be payable in one or more
currencies or currency units other than as stated, the currency, currencies or currency units in which it shall be
paid and the periods within and terms and conditions upon which such election is to be made and the amounts
payable (or the manner in which such amount shall be determined);

� the portion of the principal amount of any securities of the series which shall be payable upon declaration of
acceleration of the maturity of the debt securities pursuant to the applicable Indenture if other than the entire
principal amount; and

� if the principal amount payable at the stated maturity of any debt security of the series will not be determinable
as of any one or more dates prior to the stated maturity, the amount which shall be deemed to be the principal
amount of such securities as of any such date for any purpose, including the principal amount thereof which
shall be due and payable upon any maturity other than the stated maturity or which shall be deemed to be
outstanding as of any date prior to the stated maturity (or, in any such case, the manner in which such amount
deemed to be the principal amount shall be determined).
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Unless otherwise specified in the applicable prospectus supplement, the debt securities will not be listed on any
securities exchange.

Unless otherwise specified in the applicable prospectus supplement, debt securities will be issued in fully-registered
form without coupons.

Debt securities may be sold at a substantial discount below their stated principal amount, bearing no interest or interest
at a rate which at the time of issuance is below market rates. The applicable prospectus supplement will describe the
federal income tax consequences and special considerations applicable to any such debt securities. The debt securities
may also be issued as indexed securities or securities denominated in foreign currencies, currency units or composite
currencies, as described in more detail in the prospectus supplement relating to any of the particular debt securities.
The prospectus supplement relating to specific debt
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securities will also describe any special considerations and certain additional tax considerations applicable to such
debt securities.

Subordination

The prospectus supplement relating to any offering of subordinated debt securities will describe the specific
subordination provisions. However, unless otherwise noted in the prospectus supplement, subordinated debt securities
will be subordinate and junior in right of payment to any existing Senior Indebtedness.

Under the Subordinated Indenture, �Senior Indebtedness� means all amounts due on obligations in connection with any
of the following, whether outstanding at the date of execution of the Subordinated Indenture or thereafter incurred or
created:

� the principal of (and premium, if any) and interest due on our indebtedness for borrowed money and
indebtedness evidenced by securities, debentures, bonds or other similar instruments issued by us;

� all of our capital lease obligations;

� any of our obligations as lessee under leases required to be capitalized on the balance sheet of the lessee under
generally accepted accounting principles;

� all of our obligations for the reimbursement on any letter of credit, banker�s acceptance, security purchase
facility or similar credit transaction;

� all of our obligations in respect of interest rate swap, cap or other agreements, interest rate future or options
contracts, currency swap agreements, currency future or option contracts and other similar agreements;

� all obligations of the types referred to above of other persons for the payment of which we are responsible or
liable as obligor, guarantor or otherwise; and

� all obligations of the types referred to above of other persons secured by any lien on any property or asset of
ours (whether or not such obligation is assumed by us).

However, Senior Indebtedness does not include:

� any indebtedness which expressly provides that such indebtedness shall not be senior in right of payment to the
subordinated debt securities, or that such indebtedness shall be subordinated to any other of our indebtedness,
unless such indebtedness expressly provides that such indebtedness shall be senior in right of payment to the
subordinated debt securities;

� any of our indebtedness in respect of the subordinated debt securities;

� any indebtedness or liability for compensation to employees, for goods or materials purchased in the ordinary
course of business or for services;

� any of our indebtedness to any subsidiary; and

� any liability for federal, state, local or other taxes owed or owing by us.
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Senior Indebtedness shall continue to be Senior Indebtedness and be entitled to the benefits of the subordination
provisions irrespective of any amendment, modification or waiver of any term of such Senior Indebtedness.

Unless otherwise noted in the accompanying prospectus supplement, if we default in the payment of any principal of
(or premium, if any) or interest on any Senior Indebtedness when it becomes due and payable, whether at maturity or
at a date fixed for prepayment or by declaration or otherwise, then, unless and until such default is cured or waived or
ceases to exist, we will make no direct or indirect payment (in cash, property, securities, by set-off or otherwise) in
respect of the principal of or interest on the subordinated debt securities or in respect of any redemption, retirement,
purchase or other requisition of any of the subordinated debt securities.
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In the event of the acceleration of the maturity of any subordinated debt securities, the holders of all senior debt
securities outstanding at the time of such acceleration, subject to any security interest, will first be entitled to receive
payment in full of all amounts due on the senior debt securities before the holders of the subordinated debt securities
will be entitled to receive any payment of principal (and premium, if any) or interest on the subordinated debt
securities.

If any of the following events occurs, we will pay in full all Senior Indebtedness before we make any payment or
distribution under the subordinated debt securities, whether in cash, securities or other property, to any holder of
subordinated debt securities:

� any dissolution or winding-up or liquidation or reorganization of Arbor Realty Trust, Inc., whether voluntary or
involuntary or in bankruptcy, insolvency or receivership;

� any general assignment by us for the benefit of creditors; or

� any other marshaling of our assets or liabilities.

In such event, any payment or distribution under the subordinated debt securities, whether in cash, securities or other
property, which would otherwise (but for the subordination provisions) be payable or deliverable in respect of the
subordinated debt securities, will be paid or delivered directly to the holders of Senior Indebtedness in accordance
with the priorities then existing among such holders until all Senior Indebtedness has been paid in full. If any payment
or distribution under the subordinated debt securities is received by the trustee of any subordinated debt securities in
contravention of any of the terms of the Subordinated Indenture and before all the Senior Indebtedness has been paid
in full, such payment or distribution or security will be received in trust for the benefit of, and paid over or delivered
and transferred to, the holders of the Senior Indebtedness at the time outstanding in accordance with the priorities then
existing among such holders for application to the payment of all Senior Indebtedness remaining unpaid to the extent
necessary to pay all such Senior Indebtedness in full.

The Subordinated Indenture does not limit the issuance of additional Senior Indebtedness.

Consolidation, Merger, Sale of Assets and Other Transactions

We may not (i) merge with or into or consolidate with another corporation or sell, assign, transfer, lease or convey all
or substantially all of our properties and assets to, any other corporation other than a direct or indirect wholly-owned
subsidiary of ours, and (ii) no corporation may merge with or into or consolidate with us or, except for any direct or
indirect wholly-owned subsidiary of ours, sell, assign, transfer, lease or convey all or substantially all of its properties
and assets to us, unless:

� we are the surviving corporation or the corporation formed by or surviving such merger or consolidation or to
which such sale, assignment, transfer, lease or conveyance has been made, if other than us, has expressly
assumed by supplemental indenture all of our obligations under the Indentures;

� immediately after giving effect to such transaction, no default or Event of Default has occurred and is
continuing; and

� we deliver to the trustee an officers� certificate and an opinion of counsel, each stating that the supplemental
indenture complies with the applicable Indenture.
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Unless an accompanying prospectus supplement states otherwise, the following shall constitute �Events of Default�
under the Indentures with respect to each series of debt securities:

� our failure to pay any interest on any debt security of such series when due and payable, continued for 30 days;
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� our failure to pay principal (or premium, if any) on any debt security of such series when due, regardless of
whether such payment became due because of maturity, redemption, acceleration or otherwise, or is required
by any sinking fund established with respect to such series;

� our failure to observe or perform any other of our covenants or agreements with respect to such debt securities
for 60 days after we receive notice of such failure;

� certain events of bankruptcy, insolvency or reorganization of Arbor Realty Trust, Inc.; and

� any other Event of Default provided with respect to Securities of that series.

If an Event of Default with respect to any debt securities of any series outstanding under either of the Indentures shall
occur and be continuing, the trustee under such Indenture or the holders of at least 25% in aggregate principal amount
of the debt securities of that series outstanding may declare, by notice as provided in the applicable Indenture, the
principal amount (or such lesser amount as may be provided for in the debt securities of that series) of all the debt
securities of that series outstanding to be due and payable immediately; provided that, in the case of an Event of
Default involving certain events in bankruptcy, insolvency or reorganization, acceleration is automatic; and, provided
further, that after such acceleration, but before a judgment or decree based on acceleration, the holders of a majority in
aggregate principal amount of the outstanding debt securities of that series may, under certain circumstances, rescind
and annul such acceleration if all Events of Default, other than the nonpayment of accelerated principal, have been
cured or waived. Upon the acceleration of the maturity of original issue discount securities, an amount less than the
principal amount thereof will become due and payable. Reference is made to the prospectus supplement relating to
any original issue discount securities for the particular provisions relating to acceleration of maturity thereof.

Any past default under either Indenture with respect to debt securities of any series, and any Event of Default arising
therefrom, may be waived by the holders of a majority in principal amount of all debt securities of such series
outstanding under such Indenture, except in the case of (i) default in the payment of the principal of (or premium, if
any) or interest on any debt securities of such series or (ii) default in respect of a covenant or provision which may not
be amended or modified without the consent of the holder of each outstanding debt security of such series affected.

The trustee is required within 90 days after the occurrence of a default (which is known to the trustee and is
continuing), with respect to the debt securities of any series (without regard to any grace period or notice
requirements), to give to the holders of the debt securities of such series notice of such default.

The trustee, subject to its duties during default to act with the required standard of care, may require indemnification
by the holders of the debt securities of any series with respect to which a default has occurred before proceeding to
exercise any right or power under the Indentures at the request of the holders of the debt securities of such series.
Subject to such right of indemnification and to certain other limitations, the holders of a majority in principal amount
of the outstanding debt securities of any series under either Indenture may direct the time, method and place of
conducting any proceeding for any remedy available to the trustee, or exercising any trust or power conferred on the
trustee with respect to the debt securities of such series, provided that such direction shall not be in conflict with any
rule of law or with the applicable Indenture and the Trustee may take any other action deemed proper by the Trustee
which is not inconsistent with such direction.

No holder of a debt security of any series may institute any action against us under either of the Indentures (except
actions for payment of overdue principal of (and premium, if any) or interest on such debt security or for the
conversion or exchange of such debt security in accordance with its terms) unless (i) the holder has given to the
trustee written notice of an Event of Default and of the continuance thereof with respect to the debt securities of such
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aggregate principal amount of the debt securities of that series then outstanding under such Indenture shall have
requested the trustee to institute such action and offered to the trustee indemnity reasonably satisfactory to it against
the costs, expenses and liabilities to be incurred in compliance with such request; (iii) the trustee shall not have
instituted such action within 60 days of such

17

Edgar Filing: ARBOR REALTY TRUST INC - Form S-3

Table of Contents 39



Table of Contents

request and (iv) no direction inconsistent with such written request has been given to the Trustee during such 60-day
period by the holders of a majority in principal amount of the debt securities of that series.

We are required to furnish annually to the trustee statements as to our compliance with all conditions and covenants
under each Indenture.

Discharge, Defeasance and Covenant Defeasance

We may discharge or defease our obligations under the Indenture as set forth below, unless otherwise indicated in the
applicable prospectus supplement.

We may discharge certain obligations to holders of any series of debt securities issued under either the Senior
Indenture or the Subordinated Indenture which have not already been delivered to the trustee for cancellation and
which have either become due and payable or are by their terms due and payable within one year (or scheduled for
redemption within one year) by irrevocably depositing with the trustee money in an amount sufficient to pay and
discharge the entire indebtedness on such debt securities not previously delivered to the Trustee for cancellation, for
principal and any premium and interest to the date of such deposit (in the case of debt securities which have become
due and payable) or to the stated maturity or redemption date, as the case may be and we have paid all other sums
payable under the applicable indenture.

If indicated in the applicable prospectus supplement, we may elect either (i) to defease and be discharged from any
and all obligations with respect to the debt securities of or within any series (except as otherwise provided in the
relevant Indenture) (�defeasance�) or (ii) to be released from our obligations with respect to certain covenants applicable
to the debt securities of or within any series (�covenant defeasance�), upon the deposit with the relevant Indenture
trustee, in trust for such purpose, of money and/or government obligations which through the payment of principal and
interest in accordance with their terms will provide money in an amount sufficient to pay the principal of (and
premium, if any) or interest on such debt securities to maturity or redemption, as the case may be, and any mandatory
sinking fund or analogous payments thereon. As a condition to defeasance or covenant defeasance, we must deliver to
the trustee an opinion of counsel to the effect that the holders of such debt securities will not recognize income, gain
or loss for federal income tax purposes as a result of such defeasance or covenant defeasance and will be subject to
federal income tax on the same amounts and in the same manner and at the same times as would have been the case if
such defeasance or covenant defeasance had not occurred. Such opinion of counsel, in the case of defeasance under
clause (i) above, must refer to and be based upon a ruling of the Internal Revenue Service or a change in applicable
federal income tax law occurring after the date of the relevant Indenture. In addition, in the case of either defeasance
or covenant defeasance, we shall have delivered to the trustee (i) an officers� certificate to the effect that the relevant
debt securities exchange(s) have informed us that neither such debt securities nor any other debt securities of the same
series, if then listed on any securities exchange, will be delisted as a result of such deposit and (ii) an officers�
certificate and an opinion of counsel, each stating that all conditions precedent with respect to such defeasance or
covenant defeasance have been complied with.

We may exercise our defeasance option with respect to such debt securities notwithstanding our prior exercise of our
covenant defeasance option.

Modification and Waiver

Under the Indentures, we and the applicable trustee may supplement the Indentures for certain purposes which would
not materially adversely affect the interests or rights of the holders of debt securities of a series without the consent of
those holders. We and the applicable trustee may also modify the Indentures or any supplemental indenture in a
manner that affects the interests or rights of the holders of debt securities with the consent of the holders of at least a
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each affected series issued under the Indenture. However, the Indentures require the consent of each holder of debt
securities that would be affected by any modification which would:

� change the fixed maturity of any debt securities of any series, or reduce the principal amount thereof, or reduce
the rate or extend the time of payment of interest thereon, or reduce any premium payable upon the redemption
thereof;

� reduce the amount of principal of an original issue discount debt security or any other debt security payable
upon acceleration of the maturity thereof;

� change the currency in which any debt security or any premium or interest is payable;

� impair the right to enforce any payment on or with respect to any debt security;

� reduce the percentage in principal amount of outstanding debt securities of any series, the consent of whose
holders is required for modification or amendment of the Indentures or for waiver of compliance with certain
provisions of the Indentures or for waiver of certain defaults; or

� modify any of the above provisions.

The Indentures permit the holders of at least a majority in aggregate principal amount of the outstanding debt
securities of any series issued under the Indenture which is affected by the modification or amendment to waive our
compliance with certain covenants contained in the Indentures.

Payment and Paying Agents

Unless otherwise indicated in the applicable prospectus supplement, payment of interest on a debt security on any
interest payment date will be made to the person in whose name a debt security is registered at the close of business
on the record date for the interest.

Unless otherwise indicated in the applicable prospectus supplement, principal, interest and premium on the debt
securities of a particular series will be payable at the office of such paying agent or paying agents as we may designate
for such purpose from time to time. Notwithstanding the foregoing, at our option, payment of any interest may be
made by check mailed to the address of the person entitled thereto as such address appears in the security register.

Unless otherwise indicated in the applicable prospectus supplement, a paying agent designated by us will act as
paying agent for payments with respect to debt securities of each series. All paying agents initially designated by us
for the debt securities of a particular series will be named in the applicable prospectus supplement. We may at any
time designate additional paying agents or rescind the designation of any paying agent or approve a change in the
office through which any paying agent acts, except that we will be required to maintain a paying agent in each place of
payment for the debt securities of a particular series.

All moneys paid by us to a paying agent for the payment of the principal, interest or premium on any debt security
which remain unclaimed at the end of two years after such principal, interest or premium has become due and payable
will be repaid to us upon request, and the holder of such debt security thereafter may look only to us for payment
thereof.

Denominations, Registrations and Transfer
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global certificates registered in the name of a nominee for The Depository Trust Company, or DTC. In such case, each
holder�s beneficial interest in the global securities will be shown on the records of DTC and transfers of beneficial
interests will only be effected through DTC�s records.
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A holder of debt securities may only exchange a beneficial interest in a global security for certificated securities
registered in the holder�s name if:

� DTC notifies us that it is unwilling or unable to continue serving as the depositary for the relevant global
securities or DTC ceases to maintain certain qualifications under the Securities Exchange Act of 1934 and no
successor depositary has been appointed for 90 days; or

� we determine, in our sole discretion, that the global security shall be exchangeable.

If debt securities are issued in certificated form, they will only be issued in the minimum denomination specified in
the accompanying prospectus supplement and integral multiples of such denomination. Transfers and exchanges of
such debt securities will only be permitted in such minimum denomination. Transfers of debt securities in certificated
form may be registered at the trustee�s corporate office or at the offices of any paying agent or trustee appointed by us
under the Indentures. Exchanges of debt securities for an equal aggregate principal amount of debt securities in
different denominations may also be made at such locations.

Governing Law

The Indentures and debt securities will be governed by, and construed in accordance with, the internal laws of the
State of New York, without regard to its principles of conflicts of laws.

Trustee

The trustee under the Indentures is The Bank of New York.

Conversion or Exchange Rights

The prospectus supplement will describe the terms, if any, on which a series of debt securities may be convertible into
or exchangeable for our common stock, preferred stock or other debt securities. These terms will include provisions as
to whether conversion or exchange is mandatory, at the option of the holder or at our option. These provisions may
allow or require the number of shares of our common stock or other securities to be received by the holders of such
series of debt securities to be adjusted.

DESCRIPTION OF CAPITAL STOCK

The following description of the terms of our stock is only a summary. For a complete description, we refer you to the
Maryland General Corporation Law, or the MGCL, our charter and our by laws. Copies of our charter and by laws are
available upon request. The following description discusses the general terms of the common stock and preferred
stock that we may issue.

The prospectus supplement relating to a particular series of preferred stock will describe certain other terms of such
series of preferred stock. If so indicated in the prospectus supplement relating to a particular series of preferred stock,
the terms of any such series of preferred stock may differ from the terms set forth below. The description of preferred
stock set forth below and the description of the terms of a particular series of preferred stock set forth in the applicable
prospectus supplement are not complete and are qualified in their entirety by reference to our charter, particularly to
the articles supplementary relating to that series of preferred stock.

GENERAL
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Our charter provides that we may issue up to 500,000,000 shares of common stock, $0.01 par value per share, and up
to 100,000,000 shares of preferred stock, $.01 par value per share. As of December 31, 2006, 17,109,370 shares of
common stock, and 3,776,069 shares of special voting preferred stock are issued and outstanding. As of February 16,
2007, there were 8,134 holders of record of our common stock, and one holder of record of our special voting
preferred stock. Under Maryland law, our stockholders generally are not liable for our debts or obligations.

20

Edgar Filing: ARBOR REALTY TRUST INC - Form S-3

Table of Contents 45



Table of Contents

COMMON STOCK

Subject to the preferential rights of any other class or series of stock and to the provisions of the charter regarding the
restrictions on transfer of stock, holders of shares of our common stock are entitled to receive dividends on such stock
when, as and if authorized by our board of directors out of funds legally available therefor and declared by us and to
share ratably in the assets of our company legally available for distribution to our stockholders in the event of our
liquidation, dissolution or winding up after payment of or adequate provision for all known debts and liabilities of our
company, including the preferential rights on dissolution of any class or classes of preferred stock.

Subject to the provisions of our charter regarding the restrictions on transfer of stock, each outstanding share of
common stock entitles the holder to one vote on all matters submitted to the vote of stockholders, including the
election of directors. There is no cumulative voting in the election of our board of directors, which means that the
holders of outstanding shares of our common stock and special voting preferred stock entitled to cast a majority of the
votes in the election of directors can elect all of the directors then standing for election and the holders of the
remaining shares of our common stock and special voting preferred stock are not able to elect any directors.

Holders of shares of our common stock have no preference, conversion, exchange, sinking fund, redemption or
appraisal rights and have no preemptive rights to subscribe for any securities of our company. Subject to the
provisions of the charter regarding the restrictions on transfer of stock, shares of our common stock have equal
dividend, liquidation and other rights.

Under the MGCL, a Maryland corporation generally cannot dissolve, amend its charter, merge, sell all or substantially
all of its assets, engage in a statutory share exchange or engage in similar transactions outside the ordinary course of
business unless declared advisable by the board of directors and approved by the affirmative vote of stockholders
entitled to cast at least two-thirds of the votes entitled to be cast on the matter unless a lesser percentage (but not less
than a majority of all of the votes entitled to be cast on the matter) is set forth in the corporation�s charter. Our charter,
however, provides for approval of these matters, except with respect to certain charter amendments, by an affirmative
vote of stockholders entitled to cast at least a majority of the votes entitled to be cast on the matter.

Our charter authorizes our board of directors to increase the number of shares of authorized common stock, to issue
additional authorized but unissued shares of our common stock, to reclassify any unissued shares of our common
stock into other classes or series of classes of stock and to establish the number of shares in each class or series and to
set the preferences, conversion and other rights, voting powers, restrictions, limitations as to dividends or other
distributions, qualifications or terms or conditions of redemption for each such class or series without stockholder
approval.

There are no limitations imposed on dividend payouts to stockholders in our warehouse credit agreement and our
master repurchase agreements provided that such dividend payout does not cause us to violate the minimum net worth
and minimum liquidity covenants contained in those agreements.

PREFERRED STOCK

Our board of directors may authorize the issuance of preferred stock in one or more series and may determine, with
respect to any such series, the powers, preferences and rights of such series, and its qualifications, limitations and
restrictions, including, without limitation:

� the number of shares to constitute such series and the designations thereof;
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� the voting power, if any, of holders of shares of such series and, if voting power is limited, the circumstances
under which such holders may be entitled to vote;

� the rate of dividends, if any, and the extent of further participation in dividend distributions, if any, and
whether dividends shall be cumulative or non-cumulative;
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� whether or not such series shall be redeemable, and, if so, the terms and conditions upon which shares of such
series shall be redeemable;

� the extent, if any, to which such series shall have the benefit of any sinking fund provision for the redemption
or purchase of shares;

� the rights, if any, of such series, in the event of the dissolution of the corporation, or upon any distribution of
the assets of the corporation; and

� whether or not the shares of such series shall be convertible, and, if so, the terms and conditions upon which
shares of such series shall be convertible.

You should refer to the articles supplementary and prospectus supplement relating to the series of preferred stock
being offered for the specific terms of that series, including:

� the title of the series and the number of shares in the series;

� the price at which the preferred stock will be offered;

� the dividend rate or rates or method of calculating the rates, the dates on which the dividends will be payable,
whether or not dividends will be cumulative or noncumulative and, if cumulative, the dates from which
dividends on the preferred stock being offered will cumulate;

� the voting rights, if any, of the holders of shares of the preferred stock being offered;

� the provisions for a sinking fund, if any, and the provisions for redemption, if applicable, of the preferred stock
being offered;

� the liquidation preference per share;

� the terms and conditions, if applicable, upon which the preferred stock being offered will be convertible into
our common stock, including the conversion price, or the manner of calculating the conversion price, and the
conversion period;

� the terms and conditions, if applicable, upon which the preferred stock being offered will be exchangeable for
debt securities, including the exchange price, or the manner of calculating the exchange price, and the
exchange period;

� any listing of the preferred stock being offered on any securities exchange;

� whether interests in the shares of the series will be represented by depositary shares;

� a discussion of any material U.S. federal income tax considerations applicable to the preferred stock being
offered;

� the relative ranking and preferences of the preferred stock being offered as to dividend rights and rights upon
liquidation, dissolution or the winding up of our affairs;
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� any limitations on the issuance of any class or series of preferred stock ranking senior or equal to the series of
preferred stock being offered as to dividend rights and rights upon liquidation, dissolution or the winding up of
our affairs; and

� any additional rights, preferences, qualifications, limitations and restrictions of the series.

Upon issuance, the shares of preferred stock will be fully paid and nonassessable, which means that its holders will
have paid their purchase price in full and we may not require them to pay additional funds. Holders of preferred stock
will not have any preemptive rights.

Preferred Stock Dividend Rights

Holders of preferred stock will be entitled to receive, when, as and if declared by the board of directors, dividends in
additional shares of preferred stock or cash dividends at the rates and on the dates set forth in the related articles
supplementary and prospectus supplement. Dividend rates may be fixed or variable or both.
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Different series of preferred stock may be entitled to dividends at different dividend rates or based upon different
methods of determination. Each dividend will be payable to the holders of record as they appear on our stock books on
record dates determined by the board of directors. Dividends on preferred stock may be cumulative or noncumulative,
as specified in the related articles supplementary and prospectus supplement. If the board of directors fails to declare a
dividend on any preferred stock for which dividends are noncumulative, then the right to receive that dividend will be
lost, and we will have no obligation to pay the dividend for that dividend period, whether or not dividends are
declared for any future dividend period.

No full dividends will be declared or paid on any preferred stock unless full dividends for the dividend period
commencing after the immediately preceding dividend payment date and any cumulative dividends still owing have
been or contemporaneously are declared and paid on all other series of preferred stock which have the same rank as,
or rank senior to, that series of preferred stock. When those dividends are not paid in full, dividends will be declared
pro rata, so that the amount of dividends declared per share on that series of preferred stock and on each other series of
preferred stock having the same rank as that series of preferred stock will bear the same ratio to each other that
accrued dividends per share on that series of preferred stock and the other series of preferred stock bear to each other.
In addition, generally, unless full dividends including any cumulative dividends still owing on all outstanding shares
of any series of preferred stock have been paid, no dividends will be declared or paid on the common stock and
generally we may not redeem or purchase any common stock. No interest will be paid in connection with any
dividend payment or payments which may be in arrears.

Unless otherwise set forth in the related articles supplementary and prospectus supplement, the dividends payable for
each dividend period will be computed by annualizing the applicable dividend rate and dividing by the number of
dividend periods in a year, except that the amount of dividends payable for the initial dividend period or any period
shorter than a full dividend period will be computed on the basis of a 360-day year consisting of twelve 30-day
months and, for any period less than a full month, the actual number of days elapsed in the period.

Preferred Stock Rights Upon Liquidation

If we liquidate, dissolve or wind up our affairs, either voluntarily or involuntarily, the holders of each series of
preferred stock will be entitled to receive liquidating distributions in the amount set forth in the articles supplementary
and prospectus supplement relating to the series of preferred stock. If the amounts payable with respect to preferred
stock of any series and any stock having the same rank as that series of preferred stock are not paid in full, the holders
of the preferred stock will share ratably in any such distribution of assets in proportion to the full respective
preferential amounts to which they are entitled. After the holders of each series of preferred stock having the same
rank are paid in full, they will have no right or claim to any of our remaining assets. Neither the sale of all or
substantially all of our property or business nor a merger or consolidation by us with any other corporation will be
considered a dissolution, liquidation or winding up by us of our business or affairs.

Preferred Stock Redemption

Any series of preferred stock may be redeemable in whole or in part at our option. In addition, any series of preferred
stock may be subject to mandatory redemption pursuant to a sinking fund. The redemption provisions that may apply
to a series of preferred stock, including the redemption dates and the redemption prices for that series, will be set forth
in the related articles supplementary and prospectus supplement.

If a series of preferred stock is subject to mandatory redemption, the related articles supplementary and prospectus
supplement will specify the year we can begin to redeem shares of the preferred stock, the number of shares of the
preferred stock we can redeem each year, and the redemption price per share. We may pay the redemption price in
cash, stock or other securities of our or of third parties, as specified in the related articles supplementary and
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terms of the series of preferred stock may also provide that if no capital stock is sold or if the amount of cash received
is insufficient to pay in full the redemption price then due, the series of
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preferred stock will automatically be converted into shares of the applicable capital stock pursuant to conversion
provisions specified in the related prospectus supplement.

If fewer than all the outstanding shares of any series of preferred stock are to be redeemed, whether by mandatory or
optional redemption, the board of directors will determine the method for selecting the shares to be redeemed, which
may be by lot or pro rata by any other method determined to be equitable. From and after the redemption date,
dividends will cease to accrue on the shares of preferred stock called for redemption and all rights of the holders of
those shares other than the right to receive the redemption price will cease.

Preferred Stock Conversion Rights

The related articles supplementary and prospectus supplement will state any conversion rights under which shares of
preferred stock are convertible into shares of common stock or another series of preferred stock or other property. As
described under �Redemption� above, under some circumstances preferred stock may be mandatorily converted into
common stock or another series of preferred stock.

Preferred Stock Voting Rights

The related articles supplementary and prospectus supplement will state any voting rights of that series of preferred
stock. Unless otherwise indicated in the related articles supplementary and prospectus supplement, if we issue full
shares of any series of preferred stock, each share will be entitled to one vote on matters on which holders of that
series of preferred stock are entitled to vote. Because each full share of any series of preferred stock will be entitled to
one vote, the voting power of that series will depend on the number of shares in that series, and not on the aggregate
liquidation preference or initial offering price of the shares of that series of preferred stock.

Permanent Global Preferred Securities

A series of preferred stock may be issued in whole or in part in the form of one or more global securities that will be
deposited with a depositary or its nominee identified in the related prospectus supplement. For most series of preferred
stock, the depositary will be DTC. A global security may not be transferred except as a whole to the depositary, a
nominee of the depositary or their successors unless it is exchanged in whole or in part for preferred stock in
individually certificated form. Any additional terms of the depositary arrangement with respect to any series of
preferred stock and the rights of and limitations on owners of beneficial interests in a global security representing a
series of preferred stock may be described in the related prospectus supplement.

Power To Reclassify Unissued Shares Of Common And Preferred Stock

Our charter authorizes our board of directors to classify and reclassify any unissued shares of our common stock or
preferred stock into other classes or series of stock. Prior to issuance of shares of each class or series, our board is
required by the MGCL and by our charter to set, subject to our charter restrictions on transfer of stock, the terms,
preferences, conversion or other rights, voting powers, restrictions, limitations as to dividends or other distributions,
qualifications and terms or conditions of redemption for each class or series. Therefore, our board could authorize the
issuance of shares of preferred stock with terms and conditions that could have the effect of delaying, deferring or
preventing a transaction or a change in control that might involve a premium price for holders of our common stock or
otherwise be in their best interest. No shares of our preferred stock, other that our special voting preferred stock, are
presently outstanding and we have no present plans to issue any other preferred stock.

Power to Issue Additional Shares of Common Stock and Preferred Stock

Edgar Filing: ARBOR REALTY TRUST INC - Form S-3

Table of Contents 52



We believe that the power to issue additional shares of common stock or preferred stock and to classify or reclassify
unissued shares of common stock or preferred stock and thereafter to issue the classified or reclassified shares
provides us with increased flexibility in structuring possible future financings and acquisitions and in meeting other
needs that might arise. These actions can be taken without stockholder approval,
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unless stockholder approval is required by applicable law or the rules of any stock exchange or automated quotation
system on which our securities may be listed or traded. Although we have no present intention of doing so, we could
issue a class or series of stock that could delay, defer or prevent a transaction or a change in control of us that might
involve a premium price for holders of common stock or otherwise be in their best interest.

Dividend Reinvestment Plan

We may implement a dividend reinvestment plan whereby stockholders may automatically reinvest their dividends in
our common stock. Details about any such plan would be sent to our stockholders following adoption thereof by our
board of directors.

Transfer Agent and Registrar

The transfer agent and registrar for our common stock is American Stock Transfer and Trust Company.

Transfer Restrictions

In order for us to qualify as a REIT under the Internal Revenue Code, our stock must be beneficially owned by 100 or
more persons during at least 335 days of a taxable year of 12 months (other than the first year for which an election to
be a REIT has been made) or during a proportionate part of a shorter taxable year. Also, not more than 50% of the
value of the outstanding shares of stock may be owned, directly or indirectly, by five or fewer individuals (as defined
in the Internal Revenue Code to include certain entities) during the last half of a taxable year (other than the first year
for which an election to be a REIT has been made).

Our charter contains restrictions on the ownership and transfer of our common stock that are intended to assist us in
complying with these requirements and continuing to qualify as a REIT. The relevant sections of our charter provide
that subject to the exceptions described below, no person or entity may beneficially own, or be deemed to own by
virtue of the applicable constructive ownership provisions of the Internal Revenue Code, more than 8.3% (by value or
by number of shares, whichever is more restrictive) of the outstanding shares of our common stock or 8.3% by value
of our outstanding capital stock. We refer to this restriction as the �ownership limit.� Our charter provisions further
prohibit any person from beneficially or constructively owning shares of our stock that would result in us being
�closely held� under Section 856(h) of the Internal Revenue Code or otherwise cause us to fail to qualify as a REIT.

The constructive ownership rules under the Internal Revenue Code are complex and may cause stock owned actually
or constructively by a group of related individuals and/or entities to be owned constructively by one individual or
entity. As a result, the acquisition of less than 8.3% of our outstanding common or capital stock (or the acquisition of
an interest in an entity that owns, actually or constructively, less than 8.3% of our outstanding common or capital
stock) by an individual or entity, could, nevertheless cause that individual or entity, or another individual or entity, to
own constructively in excess of these limits on our outstanding stock and thereby subject the stock to the applicable
ownership limit.

Our board of directors may, in its sole discretion, waive the ownership limit with respect to a particular stockholder if
it determines that any exemption from the ownership limit will not jeopardize our status as a REIT under the Internal
Revenue Code.

We granted Arbor Commercial Mortgage and Ivan Kaufman, as its controlling entity owner, an exemption from this
ownership limitation, in connection with Arbor Commercial Mortgage�s acquisition of approximately 3.8 million
shares of our special voting preferred stock.
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As a condition of our waiver, our board of directors may require an opinion of counsel or an IRS ruling satisfactory to
our board of directors, and/or representations or undertakings from the applicant with respect to preserving our REIT
status. Additionally, the waiver of the ownership limit may not allow five or fewer stockholders to beneficially own
more than 50% in value of our outstanding capital stock.
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Our charter provisions further prohibit:

� any person from beneficially or constructively owning shares of our stock that would result in us being closely
held under Section 856(h) of the Internal Revenue Code or otherwise cause us to fail to qualify as a REIT; and

� any person from transferring shares of our stock after January 29, 2004 if such transfer would result in shares
of our stock being beneficially owned by fewer than 100 persons (determined without reference to any rules of
attribution).

Any person who acquires or attempts or intends to acquire beneficial or constructive ownership of shares of our
common stock that will or may violate any of the foregoing restrictions on transferability and ownership will be
required to give notice immediately to us and provide us with such other information as we may request in order to
determine the effect of such transfer on our status as a REIT. The foregoing provisions on transferability and
ownership will not apply if our board of directors determines that it is no longer in our best interests to attempt to
qualify, or to continue to qualify, as a REIT.

Pursuant to our charter, if any purported transfer of our stock or any other event would otherwise result in any person
violating the ownership limits or such other limit as permitted by our board of directors, then any such purported
transfer will be ineffective as to that number of shares in excess of the applicable ownership limit (rounded up to the
nearest whole). That number of shares in excess of the ownership limit will be automatically transferred to, and held
by, a trust for the exclusive benefit of one or more charitable organizations selected by us. The automatic transfer will
be effective as of the close of business on the business day prior to the date of the violative transfer or other event that
results in a transfer to the trust. Any dividend or other distribution paid to the purported record transferee, prior to our
discovery that the shares had been automatically transferred to a trust as described above, must be repaid to the trustee
upon demand for distribution to the beneficiary of the trust. If the transfer to the trust as described above is not
automatically effective, for any reason, to prevent violation of the applicable ownership limit or as otherwise
permitted by our board of directors, then our charter provides that the transfer of the excess shares will be void.

Shares of our stock transferred to the trustee are deemed offered for sale to us, or our designee, at a price per share
equal to the lesser of (1) the price paid by the purported record transferee for the shares (or, if the event that resulted in
the transfer to the trust did not involve a purchase of such shares of our stock at market price, the last reported sales
price reported on a national securities exchange or the Nasdaq Stock Market on the trading day immediately preceding
the day of the event that resulted in the transfer of such shares of our stock to the trust if the shares are then traded)
and (2) the market price on the date we, or our designee, accepts such offer. We have the right to accept such offer
until the trustee has sold the shares of our common stock held in the trust pursuant to the clauses discussed below.
Upon a sale to us, the interest of the charitable beneficiary in the shares sold terminates and the trustee must distribute
the net proceeds of the sale to the purported record transferee and any dividends or other distributions held by the
trustee with respect to such common stock will be paid to the charitable beneficiary.

If we do not buy the shares, the trustee must, within 20 days of receiving notice from us of the transfer of shares to the
trust, sell the shares to a person or entity designated by the trustee who could own the shares without violating the
ownership limits or as otherwise permitted by our board of directors. After that, the trustee must distribute to the
purported record transferee an amount equal to the lesser of (1) the price paid by the purported record transferee or
owner for the shares (or, if the event that resulted in the transfer to the trust did not involve a purchase of such shares
at market price, the last reported sales price reported on a national securities exchange or the Nasdaq Stock Market on
the trading day immediately preceding the relevant date if the shares are then traded), and (2) the sales proceeds (net
of commissions and other expenses of sale) received by the trust for the shares. The purported beneficial transferee or
purported record transferee has no rights in the shares held by the trustee.
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The trustee shall be designated by us and shall be unaffiliated with us and with any purported record transferee or
purported beneficial transferee. Prior to the sale of any excess shares by the trust, the trustee will receive, in trust for
the beneficiary, all dividends and other distributions paid by us with respect to the excess shares, and may also
exercise all voting rights with respect to the excess shares.
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Subject to Maryland law, effective as of the date that the shares have been transferred to the trust, the trustee shall
have the authority, at the trustee�s sole discretion, to:

� rescind as void any vote cast by a purported record transferee prior to our discovery that the shares have been
transferred to the trust; and

� recast the vote in accordance with the desires of the trustee acting for the benefit of the beneficiary of the trust.

However, if we have already taken irreversible corporate action, then the trustee may not rescind or recast the vote.

Any beneficial owner or constructive owner of shares of our stock and any person or entity (including the stockholder
of record) who is holding shares of our stock for a beneficial owner must, on request, provide us with a completed
questionnaire containing the information regarding their ownership of such shares, as set forth in the applicable
Treasury regulations. In addition, any person or entity that is a beneficial owner or constructive owner of shares of our
stock and any person or entity (including the stockholder of record) who is holding shares of our stock for a beneficial
owner or constructive owner shall, on request, be required to disclose to us in writing such information as we may
request in order to determine the effect, if any, of such stockholder�s actual and constructive ownership of shares of our
common stock on our status as a REIT and to ensure compliance with the ownership limit, or as otherwise permitted
by our board of directors.
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