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FORM S-8

REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933

AKORN, INC.

(Exact name of registrant as specified in its charter)

Louisiana 72-0717400
(State or other jurisdiction of  (LR.S. Employer
incorporation or organization) Identification No.)
1925 W. Field Court, Suite 300

Lake Forest, Illinois 60045

(Address of Principal Executive Offices) (Zip Code)

NONQUALIFIED STOCK OPTION INDUCEMENT AWARD AGREEMENT
PERFORMANCE STOCK UNIT INDUCEMENT AWARD AGREEMENT

RESTRICTED STOCK UNIT INDUCEMENT AWARD AGREEMENT
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(Full title of the plan)

Joseph Bonaccorsi, Esq.

Executive Vice President, General Counsel and Secretary
Akorn, Inc.

1925 W. Field Court, Suite 300

Lake Forest, Illinois 60045

(847) 279-6100

(Name, address, including zip code, and telephone number, including area code, of agent for service)

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a
smaller reporting company or an emerging growth company. See the definitions of “large accelerated filer,” “accelerated
filer,” “smaller reporting company,” and “emerging growth company” in Rule 12b-2 of the Exchange Act. (Check one):

Large accelerated filer x Accelerated filer ~
Non-accelerated filer ©  Smaller reporting company
Emerging growth company

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition
period for complying with any new or revised financial accounting standards provided pursuant to Section 7(a)(2)(B)
of the Securities Act. ~
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CALCULATION OF REGISTRATION FEE

Proposed
Proposed .
Amount to Maximum Maximum Amount of
Title of Securities be
. . Aggregate . .
To be Registered Registered Offering Price Offering g:;glstratlon
e}
Per Share Price (3)
Common Stock, No Par Value
(“Common Stock™) 405,938 2)$ 394 (3) $1,599,395.72 $ 193.85
Common Stock 1,269,035 (2) $ 3.32 (3) $4,213,196.20 $ 510.64

In accordance with Rule 416 under the Securities Act of 1933, as amended (the “Securities Act”), this registration
statement (this “Registration Statement”) shall be deemed to cover any additional shares of Common Stock of Akorn,
Inc. (the “Registrant”) that may from time to time be offered or issued resulting from stock splits, stock dividends,
recapitalizations or similar adjustments of the outstanding Common Stock of the Registrant.

ey

Consists of (a) 405,938 shares of Common Stock issuable upon exercise of nonqualified stock options, (b) 761,421
shares of Common Stock issuable upon vesting and settlement of performance stock units assuming maximum
level performance, and (c) 507,614 shares of Common Stock issuable upon vesting and settlement of restricted
stock units, in each case granted to Douglas S. Boothe on January 8, 2019 pursuant to the Nonqualified Stock
Option Inducement Award Agreement, the Performance Stock Unit Inducement Award Agreement and the
Restricted Stock Unit Inducement Award Agreement, respectively (collectively, the “Inducement Award
Agreements”) and in connection with the commencement of Mr. Boothe’s employment with the Registrant as
President and Chief Executive Officer.

2

Estimated, solely for the purpose of calculating the registration fee, pursuant to Rule 457(c) and (h) promulgated
under the Securities Act, based on (i) with respect to the 405,938 shares of Common Stock being registered that are
issuable upon exercise of the nonqualified stock options granted pursuant to the Nonqualified Stock Option
Inducement Award Agreement, the exercise price of such nonqualified stock options of $3.94 per share of

(3)Common Stock and (ii) with respect to the 1,269,035 shares of Common Stock that are issuable upon vesting and
settlement of the performance stock units (assuming maximum level performance) and the restricted stock units
granted pursuant to the Performance Stock Unit Inducement Award Agreement and the Restricted Stock Unit
Inducement Award Agreement, as applicable, the average of the high and low prices per share of the Common
Stock, as reported on the NASDAQ Global Select Market on January 2, 2019.
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EXPLANATORY NOTE

On December 19, 2018, the Registrant approved the following equity grants to Douglas S. Boothe pursuant to the
Inducement Award Agreements as an inducement to his entering into employment with the Registrant as President
and Chief Executive Officer, with such grants becoming effective following the filing of this Registration Statement,
which registers 1,674,973 shares of the Registrant's Common Stock:

nonqualified stock options to purchase 405,938 shares of the Registrant’s Common Stock, at an exercise price of

@) $3.94 per share of Common Stock;

253,807 performance stock units, entitling Mr. Boothe to receive up to 761,421 shares of the Registrant’s Common
Stock based upon the achievement of specified performance criteria; and

(i)

507,614 restricted stock units, entitling Mr. Boothe to receive up 507,614 shares of the Registrant's
Common Stock subject to Mr. Boothe's continued employment through specified vesting dates.

(iii)

The foregoing grants were approved by the Registrant’s Compensation Committee of the Board of Directors in reliance
on NASDAQ Listing Rule 5635(c)(4), which exempts equity grants that are inducements material to the individual’s
entering into employment with the Registrant from the general requirement of the NASDAQ Listing Rules that
equity-based compensation plans and arrangements be approved by stockholders. This Registration Statement

registers the shares of Common Stock issuable upon exercise of the nonqualified stock options and the shares of
Common Stock issuable upon vesting and settlement of the performance stock units and restricted stock units, in each
case, granted pursuant to the Inducement Award Agreements.

PART I

INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

The information specified in Item 1 and Item 2 of this Part I is omitted in accordance with the provisions of Rule 428
under the Securities Act and the introductory note to Part I of Form S-8. The document(s) containing the information
specified in this Part I will be sent or given to the recipient of the foregoing grants as required by Rule 428 under the
Securities Act. Such documents need not be filed with the Securities and Exchange Commission (the “SEC”) either as
part of this Registration Statement or as prospectuses or prospectus supplements pursuant to Rule 424 promulgated
under the Securities Act. These document(s) and the documents incorporated by reference in this Registration
Statement pursuant to Item 3 of Part II of this Form S-8, taken together, constitute a prospectus that meets the
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requirements of Section 10(a) of the Securities Act.

PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

Item 3. Incorporation of Documents by Reference.

The SEC allows us to incorporate by reference information into this Registration Statement. This means we can

disclose information to you by referring you to another document we filed with the SEC. We will make those
documents available to you without charge upon your oral or written request. Requests for those documents should be
directed to Akorn, Inc., 1925 W. Field Court, Suite 300, Lake Forest, Illinois, 60045 Attention: Investor Relations,
telephone: (847) 279-6100. The following documents, which have previously been filed or will be filed by the
Registrant with the SEC pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Securities Exchange Act of 1934 (the
“Exchange Act”), prior to the filing of a post-effective amendment to this Registration Statement which indicates that all
securities offered hereby have been sold or which deregisters all securities then remaining unsold, shall be deemed to

be incorporated herein by reference as of their respective dates of filing, except for the portions thereof that are
“furnished” rather than filed with the SEC:
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@ the Registrant’s Annual Report on Form 10-K for the fiscal year ended December 31, 2017 filed with the SEC on
February 28, 2018

all other reports filed pursuant to Section 13(a) or 15(d) of the Exchange Act, as amended, since the end of
the fiscal year covered by the Registrant’s latest annual report referred to in paragraph (a) above and

(b)

the description of the Registrant’s Common Stock contained in the Registrant’s Registration Statement on Form §-A
(c)(001-32360) filed under Section 12(b) of the Exchange Act, as amended, on January 31, 2007, and as amended on
that same date, as well as any subsequent amendment or report filed for the purpose of amending such description.

Item 4. Description of Securities.

Not applicable.

Item 5. Interests of Named Experts and Counsel.

Not applicable.

Item 6. Indemnification of Directors and Officers.

Sections 1-850 through 1-859 of the Louisiana Business Corporation Act (the “LBCA”) provide in part that the
Registrant may indemnify each of its current or former directors and officers (each an “indemnitee”) against liability
(including judgments, settlements, penalties, fines, or reasonable expenses) incurred by the indemnitee in a proceeding
to which the indemnitee is a party if the indemnitee acted in good faith and reasonably believed either (i) in the case of
conduct in an official capacity, that such indemnitee’s conduct was in the best interests of the Registrant or (ii) in all
other cases, that such indemnitee’s conduct was at least not opposed to the best interests of the Registrant, and, with
respect to any criminal proceeding, the indemnitee had no reasonable cause to believe such indemnitee’s conduct was
unlawful. The Registrant may also advance expenses to the indemnitee provided that the indemnitee delivers (i) a
written affirmation of such indemnitee’s good faith belief that the relevant standard of conduct has been met by such
indemnitee or that the proceeding involves conduct for which liability has been eliminated and (ii) a written
undertaking to repay any funds advanced if (a) such indemnitee is not entitled to mandatory indemnification by virtue
of being wholly successful, on the merits or otherwise, in the defense of any such proceeding and (b) it is ultimately
determined that such indemnitee has not met the relevant standard of conduct. The Registrant has the power to obtain
and maintain insurance on behalf of any person who is or was acting for us, regardless of whether the Registrant has



Edgar Filing: AKORN INC - Form S-8

the legal authority to indemnify, or advance expenses to, the insured person with respect to such liability.

As permitted by Louisiana law, Article XII of the Registrant’s articles of incorporation include a provision that, subject
to certain exceptions, eliminates personal liability of a director or officer to the Registrant and its shareholders for
monetary damages resulting from breaches of fiduciary duty, and further provides that any amendment or repeal of
this provision will not affect the elimination of liability accorded to any director or officer for acts or omissions
occurring prior to such amendment or repeal.

Article V of the Registrant’s by-laws makes mandatory the indemnification of any of the Registrant’s officers, directors,
employees or agents against any expenses, including attorneys’ fees, judgments, fines and amounts paid in settlement
actually and reasonably incurred by him by reason of his position as the Registrant’s director, officer, employee or
agent or serving in such position at the Registrant’s request of any business, foreign or non-profit corporation,
partnership, joint venture or other enterprise, if he acted in good faith and in a manner that he reasonably believed to

be in, or not opposed to, the best interest of the Registrant, and, in the case of a criminal action or proceeding, with no
reasonable cause to believe that his conduct was unlawful. However, in case of actions by or in the right of the
Registrant, the indemnity shall be limited to expenses (including attorneys’ fees) actually and reasonably incurred in
connection with the defense or settlement of such action.
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No indemnification is permitted under Article V of the Registrant’s by-laws in respect of any matter as to which a
director, officer, employee or agent shall have been finally adjudged by a court of competent jurisdiction to be liable
for negligence or misconduct in the performance of his or her duty to the Registrant, receiving a financial benefit to
which he or she was not entitled, or for certain other breaches of the duty of loyalty, unless, and only to the extent that
the court shall determine upon application that, in view of all the circumstances of the case, he is fairly and reasonably
entitled to indemnity for such expenses which the court shall deem proper.

Article V of the Registrant’s by-laws also provides that to the extent that a director, officer, employee or agent of the
Registrant has been successful on the merits or otherwise in defense of any such action, suit or proceeding, or in
defense of any claim, issue or matter therein, he shall be indemnified against expenses (including attorneys’ fees)
actually and reasonably incurred by him in connection therewith.

Any indemnification under Article V of the Registrant’s by-laws, unless ordered by the court, shall be made by the
Registrant only as authorized in a specific case upon a determination that the applicable standard of conduct has been
met, and such determination shall be made:

By the board of directors by a majority vote of a quorum consisting of directors who were not parties to such action,
suit, or proceeding, or

If such a quorum is not obtainable and the board of directors so directs, by independent legal counsel, or

By the shareholders.

Article V of the Registrant’s by-laws also provides that the expenses incurred in defending such action shall be paid by
the Registrant in advance of the final disposition of such action, upon receipt of an undertaking by or on behalf of the
director, officer, employee or agent to repay such amount, unless it shall ultimately be determined that he is entitled to
be indemnified by the Registrant as authorized under Article V. However, the Registrant’s board of directors may
determine, by special resolution, not to have the Registrant pay in advance the expenses incurred by any person in the
defense of any such action.

Article V further provides that indemnification granted thereunder shall not be deemed exclusive of any other rights to
which a director, officer, employee or agent is or may become entitled, both as to action in his official capacity and as
to action in another capacity while holding such office, and shall continue as to a person who has ceased to be a
director, officer, employee or agent and shall inure to the benefit of his heirs and legal representatives.
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Article V also permits the Registrant to procure insurance on behalf of any person who is or was the Registrant’s
director, officer, employee or agent, or is or was serving at the Registrant’s request as a director, officer, employee or
agent of another business, foreign or non-profit corporation, partnership, joint venture or other enterprise, against any
liability asserted against or incurred by him in any such capacity, or arising out of his status as such, whether or not
the Registrant would have the power to indemnify him against such liability under the LBCA. The Registrant
maintains a directors’ and officers’ liability insurance policy.

Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers or
persons controlling the Registrant pursuant to the foregoing provisions, the Registrant has been informed that in the
opinion of the SEC, such indemnification is against public policy as expressed in the Securities Act and is therefore
unenforceable.

10
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Item 7. Exemption From Registration Claimed.

Not applicable.

Item 8. Exhibits.

The following exhibits are filed with or incorporated by reference into this Registration Statement (numbering
corresponds to Exhibit Table in Item 601 of Regulation S-K):

Exhibit Filed

Description Herewith

Number

Restated Articles of Incorporation of Akorn. Inc.. filed with the Secretary of State of the State
4.1 of Louisiana on September 16. 2004 (incorporated by reference to Exhibit 3.1 to the
Registrant’s Form S-1 Registration Statement filed September 21. 2004)

42 By-laws of Akorn. Inc.. as amended on April 24. 2017 (incorporated by reference to Exhibit
- 3.1 to the Registrant’s Quarterly Report on Form 10-Q for the quarter ended March 31. 2017)

43 Form of Nongualified Stock Option Inducement Award Agreement between the Registrant and «
— Douglas S. Boothe =

Form of Performance Stock Unit Inducement Award Agreement between the Registrant and
4.4 X
Douglas S. Boothe

Form of Restricted Stock Unit Inducement Award Agreement between the Registrant and
4.5 X
- Douglas S. Boothe

1 Opinion of Jones Walker LLP as to the validity of the shares of Common Stock covered by «
this Registration Statement =

|.U‘

)
e
—

>

Consent of BDO USA. LLP. Independent Registered Accounting Firm

Consent of Opinion of Jones Walker LLP (included in Exhibit 5.1)

|l\)
>
)

>

(\]
L~
—

Power of Attorney (included in the signature page to this Registration Statement)

>
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http://www.sec.gov/Archives/edgar/data/3116/000095013704007889/c88320exv3w1.htm
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http://www.sec.gov/Archives/edgar/data/3116/000095013704007889/c88320exv3w1.htm
http://www.sec.gov/Archives/edgar/data/3116/000095013704007889/c88320exv3w1.htm
http://www.sec.gov/Archives/edgar/data/3116/000162828017004840/exhibit31.htm
http://www.sec.gov/Archives/edgar/data/3116/000162828017004840/exhibit31.htm
http://www.sec.gov/Archives/edgar/data/3116/000162828017004840/exhibit31.htm
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Item 9. Undertakings.

(a) The undersigned Registrant hereby undertakes:

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this
Registration Statement

1) To include any prospectus required by Section 10(a)(3) of the Securities Act

(i)  To reflect in the prospectus any facts or events arising after the effective date of this Registration Statement (or
the most recent post-effective amendment thereof) which, individually or in the aggregate, represent a fundamental
change in the information set forth in this Registration Statement. Notwithstanding the foregoing, any increase or
decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was
registered) and any deviation from the low or high end of the estimated maximum offering range may be reflected in
the form of prospectus filed with the SEC pursuant to Rule 424(b) if, in the aggregate, the changes in volume and
price represent no more than 20% change in the maximum aggregate offering price set forth in the “Calculation of
Registration Fee” table in the effective Registration Statement and

(iii))  To include any material information with respect to the plan of distribution not previously disclosed in this
Registration Statement or any material change to such information in this Registration Statement

provided, however, that the undertakings set forth in paragraphs (a)(1)(i) and (a)(1)(ii) above do not apply if the
Registration Statement is on Form S-8, and the information required to be included in a post-effective amendment by
those paragraphs is contained in reports filed with or furnished to the SEC by the Registrant pursuant to Section 13 or
Section 15(d) of the Exchange Act that are incorporated by reference in this Registration Statement.

(2) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment
shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such
securities at that time shall be deemed to be the initial bona fide offering thereof.

(3) To remove from registration by means of a post-effective amendment any of the securities being registered which
remain unsold at the termination of the offering.

13
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The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities
Act, each filing of the Registrant’s annual report pursuant to Section 13(a) or 15(d) of the Exchange Act (and,
where applicable, each filing of an employee benefit plan’s annual report pursuant to Section 15(d) of the Exchange
Act) that is incorporated by reference in this Registration Statement shall be deemed to be a new registration
statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed
to be the initial bona fide offering thereof.

(b)

Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and
controlling persons of the Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been
advised that in the opinion of the SEC such indemnification is against public policy as expressed in the Securities
Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than
the payment by the Registrant of expenses incurred or paid by a director, officer or controlling person of the
Registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or
controlling person in connection with the securities being registered, the Registrant will, unless in the opinion of its
counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the
question whether such indemnification by it is against public policy as expressed in the Securities Act and will be
governed by the final adjudication of such issue.

(©)

14
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SIGNATURES

Pursuant to the requirements of the Securities Act, the Registrant certifies that it has reasonable grounds to believe that
it meets all of the requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on
its behalf by the undersigned, thereunto duly authorized, in the City of Lake Forest, State of Illinois, on January 8,
2019.

AKORN, INC.

/s/ Duane A. Portwood
Duane A. Portwood

POWER OF ATTORNEY

Each person whose signature appears below hereby constitutes and appoints Douglas Boothe and Duane Portwood,
and each of them, his or her true and lawful attorneys-in-fact and agents, with full power of substitution, to sign any
amendments (including post-effective amendments) and supplements to this registration statement (and any additional
registration statement related thereto permitted by Rule 462(b) promulgated under the Securities Act), and to file such
amendments and any related documents with the SEC, and ratifies and confirms the actions that any such
attorney-in-fact and agents, or their substitutes, may lawfully do or cause to be done under this power of attorney.

Pursuant to the requirements of the Securities Act, this registration statement has been signed by the following persons
in the capacities and on the dates indicated.

Signature Title Date

/s/ Douglas S. Boothe President and Chief Executive Officer January 8, 2019
Douglas S. Boothe (Principal Executive Officer)

/s/ Duane A. Portwood Executive Vice President and Chief Financial Officer January 8, 2019
Duane A. Portwood (Principal Financial Officer)

/s/ Randall E. Pollard Senior Vice President, Finance, and Chief Accounting Officer January 8, 2019
Randall E. Pollard (Principal Accounting Officer)

/s/ Alan Weinstein Director, Chairman of the Board January 8, 2019

15



Alan Weinstein

/s/ Kenneth S. Abramowitz Director
Kenneth S. Abramowitz

/s/ Adrienne L. Graves Director
Adrienne L. Graves

/s/ Ronald M. Johnson Director
Ronald M. Johnson

/s/ Terry Allison Rappuhn Director
Terry Allison Rappuhn
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January 8, 2019

January 8, 2019

January 8, 2019

January 8, 2019
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